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United States of America 
Before the National Labor Relations Board 
Case No. 5-02052 

In the Matter of Maurice Eanet and Ben Rich, Individually 
and as Copartners, Doing Business as Parkside Hotel, 
and Parkside Hotel, Inc., a Corporation and Hotel 
Service Workers, Local 80, A. F. of L. 

Mr. Eugene Purver, for the Board. 

Mr. William H. Collins, of Washington, D. C., for the 
respondents. 

Levine & Schlesigner, by Mr. Samuel Levine and Mr. Charles 
S. HUl, of Washington, D. C., for the Union. 

Mr. Ben Law, of counsel to the Board. 

DECISION AND ORDER 

On October 18, 1946, Trial Examiner Isadore Greenberg 
issued his Intermediate Report in the above-entitled proceed¬ 
ing, finding that the respondents had engaged in and were 
engaging in certain unfair labor practices and recommending 
that they cease and desist therefrom and take certain affirma¬ 
tive action, as set forth in the copy of the Intermediate Report 
attached hereto. Thereafter, the respondents filed exceptions 
to the Intermediate Report and a supporting brief. 

The Board has reviewed the Trial Examiner’s rulings made 
at the hearing and finds that no prejudicial error was committed. 
The rulings are hereby affirmed. The Board has considered the 
Intermediate Report, the respondents’ exceptions and brief, 
and the entire record in the case, and hereby adopts the findings, 
conclusions, and recommendations of the Trial Examiner with 
the following additions, modifications, and exceptions: 

1. We agree with the Trial Examiner that the respondents 1 
violated Section 8 (1) of the Act by Housekeeper Annie Tay- 

s In our discussion herein of events occurring before July 1, 1946, the 
term “respondents” refers to Maurice Eanet and Ben Rich, individually and 
as copartners, doing business as Parkside Hotel. In our discussion herein 
of events occurring after July 1, 1946, the term “respondents” includes, in 
addition to the foregoing, Parkside Hotel, Inc., a corporation, which on that 
date succeeded to all the assets and liabilities of the co-partnership and there¬ 
after operated the hotel enterprise involved in this proceeding. Maurice 
Banet and Ben Rich are the owners of the controlling interest in that cor¬ 
poration and are, respectively, its president and secretary. 

( 1 ) 
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tor’s threat in February or March 1946, to James Jackson, a 
bellboy, that, if the maids under her supervision joined the 
Union, she would discharge them. The respondents contend 
that they are not responsible for Taylor’s threat, on the ground 
that it was a spontaneous and isolated statement which they 
neither authorized nor ratified. We find no merit in this conten¬ 
tion. Jackson, like the maids, was a service employee who was 
eligible for membership in the Union. Taylor was a super¬ 
visor who had authority to hire and discharge maids. As such, 
she was clearly, in the eyes of the employees, a spokesman for 
management. The respondents had no announced policy of 
noninterference in the union affairs of their employees. Un¬ 
der these circumstances, the respondents are responsible for 
Taylor’s threat, regardless of whether they authorized it or 
ratified it. 1 2 * Moreover, we find, as did the Trial Examiner, that 
Taylor’s statement reflected the respondents’ attitude that an 
employee’s affiliation with the Union was incompatible with 
his continued employment by the respondents. Such an atti¬ 
tude was showmby Hotel Manager Gray when, in March 1946, 
he replied to the Union’s initial claim of majority represen¬ 
tation by asking the Union representatives, “Well, if they [the 
employees] belong to the Union why are they working here?” * 
2. We agree with the trial examiner that the respondents 
violated Section 8 (1) of the Act by Hotel Manager Gray’s in¬ 
struction to the employees, late in April 1946, to conduct a 
vote as to whether they desired to be represented by the Union, 
and to report the results to him. 4 This vote was conducted in 
part by means of cards which Gray gave to the employees upon 


1 H. J. Eeinz Company v. 2f. L. R. B., 311 U. S. 514. 

•While we agree with the Trial Examiner that Gray’s question demon¬ 

strated an antiunion animus as set forth above, we do not adopt the Trial 
Examiner’s finding that Gray’s question was in itself a violation by the 
respondents of Section 8 (1) of the Act. Unlike the threat of Housekeeper 
Taylor discussed above, Gray’s question was not addressed or communi¬ 
cated to any employee whom the Union sought to represent; nor' is there 
any showing that Gray intended that his question should be communicated 
to such employees. It was directed instead to professional agents of the 
Union, who were not in the respondent’s employ. Under such circumstances, 
Gray’s question did not interfere with, restrain, or coerce the respondents’ 
employees in the exercise of their rights under the Act Cf. Matter of H. 
Paul Prigg, an individual, doing business under the name and style of 
Prigg Boat Works , 69 N. L. R. B. 97. 

4 Gray testified that a Field Examiner for the Board told him that the 
respondents were entitled to conduct a poll of employee wishes as to repre¬ 
sentation by the Union pursuant to an Agreement for Cross-Check signed 
on April 11, 1946, by a representative of the Union and by Gray on behalf 
of the respondent We do not credit this testimony by Gray, although Gray 
may have honestly misunderstood an explanation by the Field Examiner 
of the Board’s cross-check and secret-ballot techniques as alternative methods 
of settling a question concerning representation. The Agreement for Cross- 
Check which Gray read and signed does not in terms provide for an elec- 


which to record their position as to the Union. 5 The completed 
cards were then returned to Gray. Such an employer-directed 
poll of the employees’ choice of representative is in itself an 
illegal interference by the Employer in what is exclusively a 
concern of the employees. It is coercive because it requires the 
individual employee to declare himself and thus risk exposure 
to employer reprisal. In addition, the poll in the instant case 
was particularly coercive in view of Housekeeper Taylor’s 
threat to discharge employees who joined the Union. 6 

3. We agree with the Trial Examiner that the respondents, 
refused to bargain with the Union on and after April 11,1946, 
in violation of Section 8 (5) of the Act. 

The respondents contend that there is no valid proof that 
the Union ever had majority status. We do not agree. The 
Trial Examiner found, as do we, that authorization cards in 
evidence, which were authenticated by the undenied and 
credible testimony of Charles Hill, a business agent, of the 
Union, established that a majority of the respondents’ em¬ 
ployees in the appropriate unit designated the Union as their 
representative for the purposes of collective bargaining in 
February 1946. 7 Moreover, the cross-check of Union author¬ 
ization cards against the respondents’ pay roll conducted by 
the Board’s Field Examiner on April 11, 1946, even if it is not 
given the same legal effect as a Board certification following 
an election,® at least establishes the fact that on that date the 
Union was the freely chosen representative of the employees 
in the appropriate unit. The poll of employees conducted 
later in April at Gray’s direction, upon which the respondents 
rely as negativing the Union’s majority status, was itself a 


tion. Even if Gray honestly understood that the respondents were entitled 
to conduct an election, the Field Examiner did not explain to Gray, as he 
admits, how the asserted election was to be conducted; and the method 
adopted by Gray was particularly coercive in that it required each em¬ 
ployee to record his wishes on a card for delivery to the respondents. 

‘Gray credibly testified that, in addition to returning the completed 
cards to him, various employees reported orally to him their wishes with 
respect to representation by the Union. 

* Matter of Industrial Metal Fabricators, Inc., 63 N. L. R. B. 46, enfd in 
N. L. R. J5,v. Industrial Metal Fabricators, Inc., 158 F. 2d 3- 
7 Hill testified that the authorization cards were signed by the respondents' 
employees in his presence during February 1946. 

'The respondents contend that the cross-check should be given no weight, 
not because it was in any way inaccurate but because Gray, their hotel 
manager, was without authority to sign the Agreement for Cross-Check. 
We are convinced, although it is unnecessary for our decision, that Gray, in 
view of the position he occupied, the instructions he received from the re¬ 
spondent Eanet, and his representations to our Field Examiner, had not 
only apparent but also actual authority to enter into the Agreement for 
Cross-Check on behalf of the respondents—authority which was not repu¬ 
diated until after the results of the cross-check had been announced to Gray 
and Eanet. 
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coercive interference by the respondents with the rights of 
their employees guaranteed in Section 7 of the Act. It did 
not give the employees an opportunity to express their choice 
freely, and it provided no reasonable basis for doubting the 
employees' previously expressed designation of the Union as 
their bargaining representative. The respondents' refusal to 
recognize and bargain with the Union was therefore a refusal 
to bargain collectively within the meaning of Section 8 (5) of 
, the Act. 

The Remedy 

The Trial Examiner found that, on July 1, 1946, the re¬ 
spondents Eanet and Rich, as individuals and co-partners doing 
business as Parkside Hotel, were succeeded by the respondent, 
Parkside Hotel, Inc., as the employer of the employees herein 
involved. He therefore recommended that only Parkside 
Hotel, Inc., should be ordered to bargain collectively with the 
Union and to cease and desist from refusing to bargain. No 
exception was filed to this finding and recommendation. We 
! hereby adopt them. However, because Eanet and Rich, in¬ 
dividually and as co-partners, were responsible for the unfair 
labor practices committed before July 1, 1946, and because 
they now own the controlling interest in Parkside Hotel, Inc., 
and are its president and secretary, respectively, we shall, in 
order to effectuate the purposes of the Act, order them, as 
well as Parkside Hotel, Inc., to cease and desist from engaging 
in any violation of Section 8 (1) of the Act. We shall also 
order Eanet, Rich, and Parkside Hotel, Inc., to post appro¬ 
priate notices. 

ORDER 

Upon the entire record in the case, and pursuant to Section 
10 (c) of the National Labor Relations Act, the National Labor 
Relations Board hereby orders that the respondents, Maurice 
Eanet and Ben Rich, Washington, D. C., as individuals and 
co-partners doing business as Parkside Hotel, and their agents, 
successors and assigns, shall: 

1. Cease and desist from: 

(a) In any manner warning the employes of Parkside Hotel, 
Inc., to refrain from membership in or from giving assistance 
to any labor organization, threatening to discharge such 
employees because of their affiliation with or activities on 
behalf of any labor organization, questioning such employees 
concerning their membership in and activities on behalf of 
any labor organization, or ordering such employees to take vote 
as to whether they desire to be represented by Hotel Service 
Workers, Local 80, A. F. of L., or any other labor organization; 



(b) In any other manner interfering with the efforts of 
Hotel Service Workers, Local 80, A. F. of L., to negotiate for 
or represent the employees of Parkside Hotel, Inc., in the unit 
we have found to be appropriate as their exclusive bargaining 
representative, or interfering with, restraining, or coercing 
such employees in the exercise of the right to self-organization, 
as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Post at the hotel now operated by Parkside Hotel, Inc., 
in Washington, D. C., known as the Parkside Hotel, copies of 
the notice attached hereto and marked ‘‘Appendix A.” 9 Copies 
of said notice, to be furnished by the Regional Director for 
the Fifth Region, shall, after being duly signed by the said 
respondents or their representative, be posted by the said 
respondents immediately upon receipt thereof and maintained 
by them for sixty (60) consecutive days thereafter, in con¬ 
spicuous places, including all places where notices to employees 
are customarily posted. Reasonable steps shall be taken by 
the said respondents to insure that said notices are not altered, 
defaced, or covered by any other material; 

(b) Notify the Regional Director for the Fifth Region in 
writing, within ten (10) days from the date of this Order, what 
steps the respondents have taken to comply herewith. 

Upon the entire record in the case, and pursuant to Section 
10 (c) of the National Labor Relations Act, the National 
Labor Relations Board hereby further orders that the respond¬ 
ent, Parkside Hotel, Inc., Washington, D. C., and its officers, 
agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) In any manner warning its employees to refrain from 
membership in or from giving assistance to any labor organi¬ 
zation, threatening to discharge its employees because of their 
affiliation with or activities on behalf of any labor organization, 
questioning such employees concerning their membership in 
and activities on behalf of any labor organization, or ordering 
its employees to take a vote as to whether they desire to be 
represented by Hotel Service Workers, Local 80, A. F. of L., 
or any other labor organization ; 

(b) Refusing to bargain collectively with Hotel Service 
Workers, Local 80, A. F. of L., as the exclusive representative of 

• In the event that this order is enforced by decree of the Court of Appeals a 
of the District of Columbia or a Circuit Court of Appeals, the notice shaU * 
be amended by inserting, before the words “A Decision and Order,” the 
words, “A Decree of the Court of Appeals of the District of Columbia 
Enforcing * • * or “A Decree of the United States Circuit Court 
of Appeals Enforcing * * * ,” as may be appropriate. 
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all bellmen, maids, elevator operators, janitors, housemen, and 
cleaners, at the Parkside Hotel, excluding the housekeeper, 
room clerk, and all supervisory employees, with respect to 
grievances, labor disputes, rates of pay, wages, hours of em¬ 
ployment, or other conditions of employment; 

(c) In any other manner interfering with the efforts of Hotel 
Service Workers, Local 80, A. F. of L., to negotiate for or repre¬ 
sent the employees in the aforesaid bargaining unit as their 
exclusive bargaining representative, or interfering with, re¬ 
straining, or coercing such employees in the exercise of the right 
to self-organization, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Hotel Service 
Workers, Local 80, A. F. of L., as the exclusive representative 
of all its employees in the aforesaid appropriate unit, with re¬ 
spect to grievances, labor disputes, rates of pay, wages, hours of 
employment, or other conditions of employment, and, if an 
understanding -is reached, embody such understanding in a 
signed agreement;. 

(b) Post at its Parkside Hotel in Washington, D. C., copies 
of the notice attached hereto, marked “Appendix B.” 10 Copies 
of said notice, to be furnished by the Regional Director for the 
Fifth Region, shall, after being duly signed by an authorized 
representative of Parkside Hotel, Inc., be posted by the said 
respondent immediately upon receipt thereof, and maintained 
by it for sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to employees are cus¬ 
tomarily posted. Reasonable steps shall be taken by the said 
respondent to insure that said notices are not altered, defaced, 
or covered by any other material; 

(c) Notify the Regional Director for the Fifth Region in 
writing, within ten (10) days from the date' of this Order, what 
steps Parkside Hotel, Inc., has taken to comply herewith. 

Signed at Washington, D. C., this 31 day of July 1947. 

[seal] Paul M. Herzog, 

Chairman, 

John M. Houston, 

Member, 

James J. Reynolds, Jr., 

Member, 

National Labor Relatione Board. 

* * In the event that this order is enforced by decree of the Court of Appeals 

of the District of Columbia or a Circuit Court of Appeals, this notice shall 
be amended by inserting, before the words “A Decision and Order,” the 
words, “A Decree of the Court of Appeals of the District of Columbia En¬ 
forcing • • • ” or “A Decree of the United States Circuit Court of 
Appeals Enforcing * • as may be appropriate. 


APPENDIX A 

Notice to All Employees Pursuant to an Order 

of the National Labor Relations Board, and in order to effec¬ 
tuate the policies of the National Labor Relations Act, we 
hereby notify the employees of Parkside Hotel, Inc., that: 

We Will Not 

(a) warn the employees of Parkside Hotel, Inc., to 
refrain from membership in, or giving assistance to, any 
labor organization ; 

(b) threaten to discharge such employees because of 
their affiliation with or activities on behalf of any labor 
organization; 

(c) question such employees concerning their member¬ 
ship in and activities on behalf of any labor organization 
or order them to vote as to whether they desire to be 
represented by any labor organization; 

(d) engage in any other act in any manner interfering 
with the efforts of Hotel Service Workers, Local 80, A. F. of 
L., to negotiate for or represent as their exclusive bargain¬ 
ing representative the employees of Parkside Hotel, Inc., 
in the unit described herein, or interfere with, restrain, or 
coerce such employees in the exercise of the right to self¬ 
organization as guaranteed in Section 7 of the Act. 

The bargaining unit is all bellmen, maids, elevator oper¬ 
ators, janitors, housemen and cleaners employed at tie 
Parkside Hotel, Washington, D. C., excluding the house¬ 
keeper, room clerk, and all supervisory employees. 

Maurice Eanet, 
President, Parkside Hotel, Inc. 

Ben Rich, 

Secretary, Parkside Hotel, Inc. 
Dated. By.:. 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


( 7 ) 






APPENDIX B 


Notice to All Employees Pursuant to an Order 
of the National Labor Relations Board, and in order to effectu¬ 
ate the policies of the National Labor Relations Act, we hereby 
notify our employees that 

We Will Not 

(a) warn our employees to refrain from membership in, 
or giving assistance to, any labor organization; 

(b) threaten to discharge our employees because of their 
affiliation with or activities on behalf of any labor organi¬ 
zation ; 

(c) question our employees concerning their member¬ 
ship in and activities on behalf of any labor organization, 
or order them to vote as to whether they desire to be repre¬ 
sented by any labor organization; 

(d) engage in any other act in any manner interfering 
with the efforts of Hotel Service Workers, Local 80, A. F. 
of L., to negotiate for or represent as their exclusive bar¬ 
gaining representative our employees in the unit described 
herein, or interfere with, restrain, or coerce our employees 
in the exercise of the right to self-organization as guaran¬ 
teed in Section 7 of the Act. 

All our employees are free to become or remain members 
of Hotel Service Workers, Local 80, A. F. of L., or any 
other labor organization. 

We will bargain collectively upon request, with Hotel 
Service Workers, Local 80, A. F. of L., as the exclusive rep¬ 
resentative of all employees in the bargaining unit de¬ 
scribed below with respect to grievances, labor disputes, 
rates of pay, wages, hours of employment, or other condi¬ 
tions of employment. The bargaining unit is: All bellmen, 
maids, elevator operators, janitors, housemen and clean¬ 
ers employed at the Parkside Hotel, Washington, D. C., 
excluding the housekeeper, room clerk, and all supervisory 
employees. 

Parkside Hotel, Inc., Employer. 
Dated. By. 

Representative Title 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 


( 8 ) 




United States of America 
. Before the National Labor Relations Board 
Trial Examination Division 

WASHINGTON, D. C. 

Case No. 5-C-2052 

In the Matter of Maurice Eanet and Ben Rich, individually 

AND COPARTNERS, DOING BUSINESS AS PARKSIDE HOTEL, AND 

Parkside Hotel, Inc., A Corporation 1 and Hotel Service 

Workers, Local 80, A. F. of L. 

Mr. Eugene Purver, for the Board. 

Mr. William H. Collins , of Washington, D. C., for the 
respondents. 

Levine & Schlesinger, of Washington, D. C., by Mr. Samuel 
Levine; and Mr. Charles S. Hill, of Washington, D. C., for 
the Union. 

INTERMEDIATE REPORT 
Statement of the Case 

Upon a third amended charge filed on July 10,1946, by Hotel 
Service Workers, Local 80, A. F. of L., herein called the Union, 
the National Labor Relations Board, herein called the Board, 
by its Regional Director for the Fifth Region (Baltimore, 
Maryland), issued its complaint, dated July 13, 1946, against 
Maurice Eanet and Ben Rich, individually and as copartners, 
doing business as Parkside Hotel. Together with the addi¬ 
tional corporate party added to the complaint as a party re¬ 
spondent, as is hereinafter set forth, the aforesaid Eanet and 
Rich, as individuals, and as a copartnership’doing business 
as Parkside Hotel, are herein called the respondents. The' 
complaint alleges that the respondents had engaged, and were 
engaging in, unfair labor practices affecting commerce within 
the meaning of Section 8 (1), (3), and (5) and Section 2 (6) 
and (7) of the National Labor Relations Act, 49 Stat. 449, 
herein called the Act, Copies of the Complaint, the third 
amended charge and the notice of hearing were duly served 

* Names of parties as amended at the hearing. 

( 9 ) 
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upon the respondents Eanet, Rich, individually, and as co¬ 
partners doing business as Parkside Hotel, and upon the Union. 

With respect to the unfair labor practices, the complaint 
alleges in substance: (1) that in violation of Section 8 (1) of 
the Act the respondents therein named have, since March 2, 
1946, urged, persuaded and warned their employees to refrain 
from joining the Union, questioned their employees concern¬ 
ing their union activities, and threatened their employees with 
discharge if they joined or assisted the Union; (2) that in vio¬ 
lation of Section 8(1) and (3) of the Act such respondents, on 
or about March 7, 1946, discharged James Pearson because he 
joined the Union; and (3) that in violation of Section 8 (1) 
and (5) of the Act, the said respondents, on and since March 
2, 1946, have refused to bargain collectively with the Union 
although the Union represented a majority of the employees 
in an appropriate bargaining unit. 

The respondents filed no answer to the complaint. 

Upon due notice, a hearing was held on August 6, 8, and 9, 
1946, at Washington, D. C., before the undersigned, the Trial 
Examiner duly designated by the Chief Trial Examiner. The 
Board, the respondents, and the Union were represented by 
counsel. Full opportunity to be heard, to examine and cross- 
examine witnesses, and to introduce evidence bearing on the is¬ 
sues, was afforded to all the parties. 

At the hearing it was stated by the respondents’ counsel that 
on July 1, 1946, the respondents Eanet and Rich, co-partners 
doing business as Parkside Hotel, had sold the said business 
to a Delaware corporation, Parkside Hotel, Inc., in which Eanet 
and Rich own the controlling interest, and that the said cor¬ 
poration, Parkside Hotel, Inc., had succeeded to all of the 
liabilities resting upon the co-partnership, Parkside Hotel. The 
undersigned granted a motion by counsel for the Board, to 
which there was no objection, to amend the charge, complaint, 
and notice of hearing herein, so as to add as a party respond¬ 
ent, the successor corporation, Parkside Hotel, Inc. The parties 
stipulated to the foregoing amendment, to waive service of the 
amended papers'upon Parkside Hotel, Inc., and consented to 
Parkside Hotel, Inc., being made a party to the proceedings 
as if originally served. 

At the conclusion of the hearing, the undersigned granted 
a motion made by counsel for the Board, in which counsel for 
the respondents joined, to dismiss the complaint insofar as it 
alleged that the discharge of James Pearson constituted an 
unfair labor practice. At the close of the Board’s case, the. 
undersigned denied a motion of counsel for the respondents to 
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dismiss the complaint in its entirety, and, at the conclusion of 
the hearing, reserved ruling on a renewal of the said motion. 
Such motion is disposed of as hereinafter set forth. 

At the conclusion of the hearing, also, a motion of counsel 
for the Board to conform the pleadings to the proof as to minor 
variances such as dates, names, and spelling, was granted with¬ 
out objection. 

Opportunity was afforded the parties to argue orally before, 
and file briefs with, the undersigned. No oral argument was 
made, and the undersigned has received no briefs. 

Upon the entire record in the case, and from his observation 
of the witnesses, the undersigned makes the following: 

Findings of Fact 

I. THE BUSINESS OF THE RESPONDENTS 

Maurice Eanet and Ben Rich were at all times material 
herein, up to on or about July 1,1946, co-partners, doing busi¬ 
ness as Parkside Hotel. On or about July 1,1946, the aforesaid 
co-partnership sold the said business, Parkside Hotel, to a 
Delaware corporation, Parkside Hotel, Inc., which succeeded 
to all the liabilities of the co-partnership. Maurice Eanet and 
Ben Rich, formerly co-partners doing business as Parkside 
Hotel, are now, respectively, president and secretary of the 
successor corporation, Parkside Hotel, Inc., and own a con¬ 
trolling interest in the said corporation. The aforesaid co-part¬ 
nership formerly operated, and since July 1,1946, the successor 
corporation has operated, an apartment hotel business in'Wash- 
ington, District of Columbia. During the calendar year 1945, 
the gross income of the Parkside Hotel exceeded $75,000, and 
its purchases exceeded $25,000. 

The respondents concede that they are subject to the juris¬ 
diction of the Board. 

II. THE ORGANIZATION INVOLVED 

Hotel Service Workers, Local 80, is a labor organization affili¬ 
ated with the American Federation. of Labor, admitting to 
membership employees of the respondents. 

HI. THE UNFAIR LABOR PRACTICES 
The refusal to bargain; interference, coercion, and restraint 

1. The appropriate unit 

At the hearing it was stipulated that all bellmen, maids, ele¬ 
vator operators, janitors, housemen and cleaners, excluding 
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housekeeper, room clerk, and all supervisory employees with 
authority to hire, promote, discipline, discharge or otherwise 
effect changes in the status of employees, or effectively to recom- 
" mend such action, at the respondents’ hotel in Washington, 
D. C., constitute a unit appropriate for the purpose of collective 
bargaining within the’meaning of Section 9 (b) of the Act. 2 

The undersigned finds that the above-described unit at all 
times material herein constituted and now constitutes a unit 
appropriate for the purposes of collective bargaining within the 
meaning of Section 9 (b) of the Act. 

2. Representation by the Union of a majority of employees in 

the appropriate unit 

On April 11, 1946, representatives of the Union, and the 
Board, and Maurice Eanet and Ben Reich, doing business as 
Parkside Hotel “by John B. Gray, Manager”, executed an in¬ 
strument known as Agreement For Cross-Check, pursuant to 
which, on the same date, the Board representative checked 
signed authorization cards, by which employees in the above- 
described appropriate unit had authorized the Union to repre¬ 
sent them for purposes of collective bargaining, against the pay¬ 
roll of the Parkside Hotel for April 1, 1946, which was made 
available to the Board by Manager John Gray. The cross¬ 
check established that the Union had been designated as their 
collective bargaining representative by 6 of the 10 employees 3 
in the appropriate unit. Subsequently, a copy of the Agree- 
'ment For Cross-Check, and an attached notice, to the effect 
that the Union had been designated by'a majority of the em¬ 
ployees in the appropriate unit, were posted in the Parkside 
Hotel for a period of 5 days. This notice also contained the 
following paragraph: 

Please Take Notice that unless cause to the contrary is 
shown to the undersigned Regional Director on or before 
five (6) days from the date hereof, he will issue a Report 

1 The complaint did not include janitors in the categories of employees 
listed as constituting an appropriate unit, but janitors were included in the 
unit stipulated as appropriate at the hearing. The undersigned therefore 
. finds that janitors are included within the unit appropriate for the purposes 
of collective bargaining. 

* The Board’s Report on Cross-Check, dated April 30,1946, which is in evi¬ 
dence, states that there were 10 employees in the agreed unit. Manager 
Gray testified that the pay roll of April 1, 1946, which he supplied to the 
Board’s agent for use in the cross-check, contained 19 names, of which 9 were 
those of employees in the appropriate unit Since the undisputed evidence 
establishes that 6 of the employees then in the appropriate unit had desig¬ 
nated the Union as their collective bargaining representative, the under¬ 
signed finds that the union represented a majority of employees in the unit 
whether that unit consisted of 9 or 10 employees. 
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on Cross-Check finding that the Union has been designated 
and selected as the exclusive representative of the em¬ 
ployees of the Unit, which will constitute complete and 
final disposition of the question concerning representation. 

On April 30,1946, the Regional Director of the Board issued 
his Report on Cross-Check, copies of which were received by 
the Union and by Eanet and Manager Gray of the Parkside 
Hotel. In the said report, it was “found and determined” that 
the Union was the exclusive representative of all the employees 
in the above-described appropriate unit. 

The undersigned finds that on April 11,1946, and at all times 
thereafter, the Union was, and now is, the exclusive representa¬ 
tive of all the employees in the above-described appropriate 
unit for the purposes of collective bargaining with respect to 
rates of pay, wages, hours, and other conditions of employment. 4 

3. The demands of the Union to bargain, and the refusals 

Following the cross-check, the Union, through Attorney 
Levine, made a number of demands for meetings for the purpose 
of commencing collective bargaining. 5 Thus, on May 2, 1946, 
identical letters were addressed to the Parkside Hotel, atten¬ 
tion of Maurice Eanet and Ben Rich, respectively, in which 
Levine, stating that the Union had been “certified” by the 
Board as the exclusive collective-bargaining representative of 
the service employees of the hotel, requested that the respond¬ 
ents advise the Union “as soon as possible of a time and place 
convenient to you for commencement of negotiations.” No 
answer to these letters was ever received by the Union’s at¬ 
torney. 6 On May 9, 1946, Levine spoke to Mr. Rich on the 
telephone, and asked him several times to set a date for col¬ 
lective bargaining. These demands were refused. 7 8 Subse- 

4 The complaint alleges that the Union’s majority status dates back to 

February 20, 1946 (par. VIII), which is the last date appearing on 8 union 
authorization cards which are in evidence. There is nothing in the record 

to indicate that the number of employees in the appropriate unit, which 
was found to be 10 on April 11, the date when the cross-check was con¬ 
ducted, had changed from February 20 to April 11. However, since the 

record shows definitely only the number of employees in the unit on April 
11, the undersigned will draw no inference as to the situation on the earlier 
date, and therefore bases his finding with respect to the Union’s majority 
as of April 11,1946. 

8 Since, for the reason hereinabove indicated, the undersigned has not made 
any finding with respect to the majority status of the Union prior to April 
11,1946, the requests of the Union for collective-bargaining conferences made 
prior to that date are not herein discussed. 

* The above findings are based on the undenied testimony of the Union’s 
attorney, which the undersigned credits. 

1 The above findings are based on the undenied, credited testimony of the 
Union’s attorney. 
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quently, the Union’s attorney was'notified by the attorney for 
the respondents that it was “the present contention of the 
company that [the Union] did not have a representation, 
regardless of the cross-check.” 

4. The respondents’ contentions, and concluding findings with 

respect thereto 

The respondents take the position that Manager Gray, who 
admittedly signed the Agreement For a Cross-Check, had no 
authority to do so, that the results of the cross-check are there¬ 
fore invalid, and that, consequently, there is no evidence to 
support the Board’s contention that the Union represents a 
majority of the respondents’ employees. In support of this 
contention, the respondents adduced testimony by Eanet and 
Gray to the effect that though Gray was in charge of the hotel, 
with the title of Manager, with the right to hire and discharge 
employees, and generally to manage the business, and though 
he was authorized to and did, meet with the Union and discuss 
its demands with it, he had no authority to “sign any paper” 
unless he consulted “the owners” in advance. Gray and Eanet 
also testified that Gray did not consult Eanet or Rich before 
he signed the Agreement For a Cross-Check. 

The record discloses that throughout the period when the 
Union was seeking to obtain a collective bargaining conference 
with the respondents, Gray as manager of the hotel, and at the 
direction of Eanet and Rich, met with representatives of the 
Union, which at no time was informed of any limitation on 
Gray’s authority to represent the respondents. 8 On the occa¬ 
sion that Gray signed the Agreement For A Cross-Check, more¬ 
over, he was asked by the Board agent whether he had authority 
to sign the said agreement on behalf of Eanet and Rich, and he 
answered in the affirmative. 0 In view of the facts that Gray 
was manager of the hotel, had previously represented the re¬ 
spondents in dealing with the Union, that the respondents had 

• Thus, Hill and Barclay, business agents of the Union, both of whom, on 
a number of occasions, discussed with Gray the Union’s claim to represent 
the employees of the hotel, testified without contradiction that Gray had 
never told them that he had no authority to “act for the company.” Levine, 
the Union’s attorney, testified to the same effect, and further, that Gray had 
never referred him to “any other person with more authority than he had 
in relation to dealings with the Union.” The undersigned credits this un¬ 
denied testimony of Hill, Barclay, and Levine. The record contains no evi¬ 
dence that Eanet or Rich had at any time prior to the cross-check notified 
either the Union or any Board representative of any limitation on Gray’s 
authority to represent them. 

•Both BU11 and Barclay, who were present, testified to this effect and 
Gray made no denial of this testimony. The undersigned therefore finds 
that Gray, on the occasion when he signed the cross-check agreement, af¬ 
firmed that he was authorized to do so on behalf of Eanet and Rich. 
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never made known any limitations on Gray's authority to han¬ 
dle the Union negotiations, and that Gray himself affirmatively 
stated to the Board agent that he had authority to sign the 
agreement on behalf of Eanet and Rich, the undersigned con¬ 
cludes and finds that the respondents had held out Gray as 
possessing authority to sign the cross-check agreement on their 
behalf, and that the Board agent acted reasonably in relying 
on Gray’s apparent authority in accepting his signature to the 
said agreement. 10 

The undersigned further finds that the cross-check subse¬ 
quently conducted by the Board agent conclusively established 
that a majority of the respondents’ employees in an appropri¬ 
ate unit had designated the Union as their collective bargaining 
representative. That being so, and the cross-check agreement 
being binding on the respondents because it was within their 
agent’s apparent authority to sign, the respondents, having re¬ 
fused to bargain with the majority representative of their em¬ 
ployees as established by the cross-check, have committed a 
violation of the Act. 

Regardless of Gray’s authority to sign the cross-check agree¬ 
ment, the undersigned notes that when an employer, because 
of asserted doubts as to the union’s majority status, refuses to 
bargain with a union which claims, and offers to prove that it 
represents a majority of his employees in an appropriate unit, 
the employer takes “the risk of refusal, if the claim [turns] 
out to be well founded” (Art Metals Construction Co. v. 
N. L. R. B., 110 F. 2d 148, 150 (C. C. A. 2)). 11 An impartial 
check of authorization cards against a company pay roll, such 
as was conducted herein by a Board agent, has uniformly been 
held to constitute a reasonable mode of proof of the union’s 
majority status, such as the employer may not reject when 
confronted by a demand to bargain with the union and an offer 
by the union so to prove its majority status. N. L. R. B. v. 
Bradford Dyeing Association, 310 U. S. 318, 339; International 
Association of Machinists v. N. L. R. B. 110 F. 2d 29,38 (App.— 
D. C.), aff’d., 311 U. S. 72; N. L. R. B. v. Hobbs Co., 132 F. 2d 
249,251 (C. C. A. 1). It follows that, even if we were to assume 
that Manager Gray exceeded his authority in agreeing to the 

"By appointing and holding out Gray as the general manager of the 
hotel, and authorizing him to meet and discuss with the Union, Eanet and 
Rich furnished third persons with reasonable ground to infer that Gray’s 
authority included authority to sign agreements incidental to the negotia¬ 
tions with the Union, and necessary to accomplish the purpose of the nego¬ 
tiations. See Restatement of the Law of Agency, Sect. 50. 

n See also: Lebanon Steel Foundry Co. v. N. L. R. B., 130 F. 2d 404, 409 
(App.—D. C.), cert, denied, 317 U. S. 659; N. L.'R. B. v. Hobbs Co., 132 F. 2d 
249; 251 (C. C. A.1). 

783353—48 - 2 
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cross-check, that fact in itself would not vitiate the probative 
value of the procedure in establishing the majority status of the 
Union. Moreover, the record contains evidence independent 
of the cross-check which establishes that the Union was desig¬ 
nated as their collective bargaining representive by a majorit> 
of employees in the appropriate unit. 12 

The following facts, which have not hereinbefore been al¬ 
luded to, rebut the respondents’ contention that their refusal 
to bargain with the Union was based on a good faith doubt that 
the Union represented a majority of the employees: 

Some time between February and March 16, 1946, House¬ 
keeper Annie Taylor, supervisor of maid service in the respond¬ 
ents’ hotel, who has power to hire and discharge the maids 
under her supervision, told employee Jackson4hat “if the maids 
joined [the Union] she would fire them”. 13 

The undersigned is convinced and finds that Taylor’s threat 
to discharge any of her subordinates who joined ihe Union was 
not a mere isolated statement, but that it reflected the attitude 
of the management of the hotel. In support of this conclusion, 
the record shows, and the undersigned finds, that Manager 
Gray himself, on at least one occasion, asked representatives 
of the Union who were calling on him to request that he bargain 
collectively with them, why, if the employees had joined the 
Union, the latter were working in the respondents’ hotel. 14 

” Thus, the pay roll of the hotel as of April 1,1946, shows that the follow¬ 
ing employees were at that time members of the appropriate unit: Colleen 
Hill (maid); Lucy Simpkins (maid); Mattie Williams (maid); Lena 
Moore (maid); May Cartright (maid); Joseph Hill (houseman); Gabriel 
Scott (bell boy); Edward Jenkins (bell boy); Edward Allen (bell boy). 
Of the foregoing 9 employees in the appropriate unit, 6 had signed authori¬ 
zation cards for the Union, which cards were introduced in evidence at the 
hearing. 

“Taylor testified that she made the above-quoted statement to Jackson 
while the latter was still employed in the hotel. From the context of the 
conversation, it is clear that it took place after union activities among the 
employees had begun. Since such activities commenced in February of 
1946, and Jackson was discharged about March 16, 1946, the conversation 
must have taken place between these two dates. 

“ The above finding is based on the undenied, credited testimony of Busi¬ 
ness Agents Hill and Barclay of the Union, who testified that on or about 
March 5, 1946, they visited Gray at the hotel to request that he bargain 
with them as representatives of the employees. Hill and Barclay both 
testified that on this occasion Gray asked them, “Well, if they belong to 
the Union why are they working here?” In making the above finding, the 
undersigned is not basing it on the remarks of Gray’s wife, who was, ac¬ 
cording to Hill and Barclay, present on this and other occasions, when 
they spoke to Gray, and who also made similar statements on such occa¬ 
sions. The testimony of Hill and Barclay establishes* that they visited 
Gray again on or about March 16, 1946. and that on that date they were 
also asked why the employees were working “there” if they belonged to the 
Union. However, since the. testimony as to this second discussion Is in 
conflict as to whether it was Mr. or Mrs. Gray who asked the question on 
the latter occasion, the undersigned makes no findings with respect thereto. 
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This question clearly demonstrates that the management con¬ 
sidered affiliation with the Union incompatible with continu¬ 
ance in its employ. Moreover, on or about April 16,1946, five 
days after the cross-check was conducted by a Board agent, 
Manager Gray directed the employees in the appropriate unit 
to “take a vote” to “decide whether you want [the Union] or 
not, and let me know.”According to Gray, the employees there¬ 
after informed him that they “didn’t want the Union any¬ 
more”. The respondents apparently take the position 15 that 
the aforesaid election did not constitute an unfair labor prac¬ 
tice because: (1) They contend there is no evidence to show 
that it was held at the direction or order of Manager Gray, and 
(2) because Gray was not actually present at the vote, but al¬ 
lowed the employees to conduct it themselves, and did not “mix 
up in it.” 

As to the first contention, Gray’s testimony was clear that he 
had “told them [the employees] ‘to’ decide whether you want 
it [the Union] or not and let me know.” 1<s As to the second con¬ 
tention, the principle is well established that a poll of employee 
opinion as to whether or not they desire to be represented by a 
Union, by means of an employer-sponsqred election, held under 
circumstances similar to those herein, interferes with the free 
expression of the employees as to their choice of a collective¬ 
bargaining representative, even where the “election proce¬ 
dure * * * shows no sign of the cruder form of unfair¬ 
ness” ( Titan Metal Mjg. Co. v. N. L. R. B. 106 F. 2d 254, 260 
(C. C. A. 3), cert, denied, 308 U. S. 615. 17 The vice in such 
employer-ordered polls lies in the fact that, the employer hav¬ 
ing demonstrated his opposition to the Union, the employees 
are necessarily inhibited from a free expression of their choice 
in any vote sponsored by the employer, because they may rea- 

“ Since the respondents did not argue orally before the undersigned, and 
did not submlt a brief, the undersigned infers that the above is the respond¬ 
ents’ position from the testimony adduced at the hearing. 

** After testifying twice that he had told the employees to vote for or 
against the Union, Gray, upon hearing respondent’s counsel object to a ques¬ 
tion of Board’s counsel upon the ground that “there is no evidence that he 
[Gray] ordered anything of the kind,” volunteered, “No, I did not.’’ The 
undersigned does not credit this denial, which was obviously suggested by 
counsel’s, objection, and finds, on the basis of Gray’s earlier testimony, that 
he ordered the employees to take a vote as to whether or not they desired 
to be represented by the Union. 

17 In the Titan Metal case, supra, the Court noted that the election in ques¬ 
tion was conducted under the “supervision of three reputable members of 
the community (one an Episcopalian priest) * * (106 F. 2nd, at 

260). Cf. N. L. R. B. v. Texas Mining dc Smelting Co „ 117 F. 2nd 86, 88 (C. 
C. A. 5), in which the Court held such an election to be an unfair labor 
practice even though conducted outside the plant gate, by a Judge and other 
public officials. 
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sonably doubt the secrecy of such an election, and their im¬ 
munity from economic reprisals if their vote on behalf of the 
union should become known to the employer. 1 * In the cir¬ 
cumstances of this case, the employees had ample grounds for 
such fears, as is evidenced by the explicit threat of discharge 
voiced by Taylor against union adherents, and the statement by 
Manager Gray which implied that he looked upon union mem¬ 
bership as inconsistent with employment by the respondents. 
Such threats take on additional force from the fact that the 
number of employees in the unit herein involved was only 9 or 
10, and that the employees worked in close proximity with their 
supervisors, thus increasing the likelihood that any given em¬ 
ployee's attitude toward the Union would become known to 
his superiors. 

On the basis of the foregoing, the undersigned concludes and 
finds: 

1. That by the threat of Taylor to discharge any maid who 
joined the Union, Gray’s statement to the effect that member¬ 
ship in the Union was incompatible with continued employ¬ 
ment in the hotel, and Gray’s instructions to the employees to 
conduct a vote as to whether they desired to be represented by 
the Union, and to report the results to him, the respondents in¬ 
terfered with, restrained, and coerced their employees in the 
exercise of the rights guaranteed in Section 7 of the Act; and 

2. That at all times material herein, or and after April 11, 
1946, the respondents have failed and refused to bargain col¬ 
lectively with the duly designated representative of a majority 
of their employees within an appropriate unit, thereby inter¬ 
fering with, restraining, and coercing their employees in the 
exercise of the rights guaranteed in Section 7 of the Act. 

B. Alleged interference, restraint and coercion 

The complaint alleges that the respondents interfered with, 
restrained, and coerced their employees in the exercise of their 
rights under the Act by, inter alia, “questioning their employees 
concerning their membership in and activities on behalf of the 
Union” (par. IV). To attach the credibility of Manager Gray, 
who in his testimony denied having so questioned the em¬ 
ployees, the Board introduced into evidence a written state¬ 
ment, admittedly signed by Gray before a Board agent, which 
purports to be a reduction to writing of statements made to the 
Board agent by Gray. This document includes the following: 
“After hearing from the Union, I questioned each employee as 


M Cf. Matter of Industrial Metal Fabricators, Inc., 63 N. L. R. B. 46, 56. 
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to whether they wanted the Union or not and I am of the im¬ 
pression that they do not want the Union”. At the hearing. 
Gray, at one point, testified that he had read the statement 
before signing it, and at the time was satisfied that it was true, 
but at another point testified in effect that the Board agent had 
“written in” the foregoing without Gray having made such a 
statement to him. On re-direct examination, Gray testified 
that it was his present recollection that he had not questioned 
the employees as was described in the statement. 

While the signed statement, in the opinion of the under¬ 
signed, discredits Gray’s denial that he had questioned the em¬ 
ployees concerning their attitude towards the Union, the record 
is devoid of credible evidence that he did so. The undersigned 
is unwilling to base findings on Gray’s confused and contra¬ 
dictory testimony on this point, and, consequently, finds that 
though the circumstances create a strong suspicion that Gray 
■did interrogate the employees, the allegation of the complaint 
to this effect is not sustained by the record. 

The record contains no support for the allegation in the com¬ 
plaint that the respondents have “urged, persuaded and 
warned” their employees to refrain from joining the Union. 
The undersigned will therefore recommend the dismissal of that, 
allegation of the complaint. 

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON 
. COMMERCE 

The activities of the respondents set forth in Section III 
above, occurring in connection with the operations of the re¬ 
spondents described in Section I above, have a close, intimate, 
and substantial relation to trade, traffic and commerce within 
the District of Columbia, and tend to lead to labor disputes 
burdening and obstructing such commerce and the free flow 
of commerce. 

V. THE REMEDY 

Having found that the respondents have engaged in unfair 
labor practices, it will be recommended that they cease and 
desist therefrom and take certain affirmative action designed 
to effectuate the policies of the Act. 

Since it appears that the respondents Eanet and Rich, as 
individuals and as co-partners, doing business as Parkside Hotel 
are no longer operating the said business, but have been suc¬ 
ceeded by the corporate respondent, Parkside Hotel, Inc., and 
that the latter has been since July 1,1946, and now is, the sole 
employer of the employees herein involved, it would serve no 
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purpose to require E&net and Rich as individuals or as a co¬ 
partnership doing business as Parkside Hotel, to bargain with 
the Union. The undersigned will therefore not recommend 
that those respondents cease and desist from refusing to bar¬ 
gain, or in the affirmative, that they bargain with the Union, 
but will frame the recommended order herein so as to make such 
provisions of said order apply only to the present employer, 
Parkside Hotel, Inc. 

Upon the basis of the foregoing findings of fact, and upon 
the entire record in the case, the undersigned makes the 
following: 

Conclusions of Law 

1. Hotel Service Workers, Local 80, A. F. of L., is a labor 
organization within the meaning of Section 2 (5) of the Act. 

2. All bellmen, maids, elevator operators, janitors, house¬ 
men, and cleaners, excluding housekeeper, room clerk, and all . 
supervisor employees with authority to hire, promote, dis¬ 
cipline, discharge or otherwise effect changes in the status of - 
employees, or effectively to recommend such action, at the 
respondents’ hotel in Washington, D. C., constitute a unit 
appropriate for the purposes of collective bargaining, within 
the meaning of Section 9 (b) of the Act. 

3. Hotel Service Workers, Local 80, A. F. of L., was on April 
11, 1946, and at all times thereafter has been, the exclusive 
representative of all the employees in the aforesaid unit for 
the purposes of collective bargaining within the meaning of 
Section 9 (a) of the Act. 

4. By refusing to bargain collectively with Hotel Service 
Workers, Local 80, A. F. of L., as the exclusive representative 
of their employees in the appropriate unit, the respondents 
have engaged in and are engaging in unfair labor practices, 
within the meaning of Section 8 (5) of the Act. 

5. By interfering with, restraining, and coercing their em¬ 
ployees in the exercise of the rights guaranteed in Section 7 of 
the Act, the respondents have engaged in and are engaging in 
unfair labor practices, within the meaning of Section 8 (1) 
of the Act. 

6. The aforesaid unfair labor practices are unfair labor prac¬ 
tices affecting commerce, within the meaning of Section 2 (6) 
and (7) of the Act. 

7. The respondents have not engaged in unfair labor prac¬ 
tices by questioning their employees concerning their member¬ 
ship in and activities on behalf of the Union, nor by urging, 
persuading, and warning their employees to refrain from joining 
the Union. 
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RECOMMENDATIONS 

Upon the basis of the above findings of fact and conclusions 
of law, it is recommended that the respondents, Maurice Eanet 
and Ben Rich, as co-partners doing business as Parkside Hotel, 
Maurice Eanet and Ben Rich as individuals, and Parkside 
Hotel, Inc., a corporation, all of Washington, D. C., and their 
officers, agents, successors and assigns, shall: 

1. Cease and desist from: 

(a) In any manner threatening to discharge the employees 
of Parkside Hotel, Inc., because of their affiliation with or 
activities on behalf of Hotel Service Workers, Local 80, A. F. 
of L., or any other labor organization, or directing or ordering 
such employees to take a vote as to whether or not they desire 
to be represented by Hotel Service Workers, Local 80, A. F. of L., 
or any other labor organization; 

(b) In any manner interfering with the efforts of Hotel 
Service Workers, Local 80, A. F. of L., to negotiate for or 
represent such employees as the exclusive bargaining agent 
in the aforesaid bargaining unit; 

2. Take the following affirmative action which the under¬ 
signed finds will effectuate the policies of the Act: 

(a) Post at the hotel now operated by Parkside Hotel, Inc., 
in Washington, D. C., known as the Parkside Hotel, copies 
of the notice attached to the Intermediate Report herein 
marked “Appendix A”. Copies of said notice, to be furnished 
by the Regional Director for the Fifth Region, shall, after 
being duly signed by the respondents’ representative, be posted 
by the respondents immediately upon receipt thereof and 
maintained by them for sixty (60) consecutive days thereafter, 
in conspicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps shall be 
taken by the respondents to insure that said notices are not 
altered, defaced, or covered by any other material; 

(b) File with the Regional Director for the Fifth Region, 
on or before ten (10) days from the date of the receipt of this 
Intermediate Report, a report in writing setting forth in detail 
the manner and form in which the respondents have complied 
with the recommendations herein made. 

It is further recommended that the respondent, Parkside 
Hotel, Inc., its officers, agents, successors, and assigns shall in 
addition cease and desist from refusing to bargain collectively 
with Hotel Service Workers, Local 80, A. F. of L., as the exclu¬ 
sive representative of all bellmen, maids, elevator operators, 
janitors, housemen and cleaners, excluding housekeeper, room 
clerk, and all supervisory employees with authority to hire, 









promote, discipline, discharge or otherwise effect changes in 
the status of employees, or effectively to recommend such 
action, at the hotel in Washington, D. C., operated by Park- 
• side Hotel, Inc., and take the following affirmative action which 
the undersigned finds will effectuate the policies of the Act: 

Upon request bargain collectively with Hotel Service Work¬ 
ers, Local 80, A. F. of L., as the exclusive bargaining representa¬ 
tive of all employees in the bargaining unit described herein 
with respect to rates of pay, hours of employment or other 
conditions of employment, and if an understanding is reached 
on any such matters, embody such understanding in a signed 
contract. 

It is further recommended that the complaint be dismissed 
insofar as it alleges that the respondents engaged in unfair 
labor practices by questioning their employees about their 
union affiliations or activities, and by urging, persuading, and 
warning them to refrain from joining the Union. 

It is further recommended that unless on or before ten (10) 
days from the receipt of the Intermediate Report the respond¬ 
ents notify said Regional Director in writing that they have 
complied with the foregoing recommendations, the National 
Labor Relations Board issue an order requiring the respondents 
to take the action aforesaid. 

As provided in Section 203.39 of the Rules and Regulations 
of the National Labor Relations Board, Series 4, effective Sep¬ 
tember 11,1946, any party or counsel lor the Board may, within 
fifteen (15) days from the date of service of the order trans¬ 
ferring the case to the Board, pursuant to Section 203.38, of 
said Rules and Regulations, file with the Board, Rochambeau 
Building, Washington 25, D. C., an original and four copies of 
a statement in writing setting forth such exceptions to the In¬ 
termediate Report or to any other part of the record or pro¬ 
ceeding (including rulings upon all motions or objections) as 
he relies upon, together with the original and four copies of 
a brief in support thereof; and any party or counsel for the 
Board may, within the same period, file an original and four 
copies of a brief in support of the Intermediate Report. Im¬ 
mediately upon the filing of such statement of exceptions and/ 
or briefs, the party or counsel for the Board filing the same 
shall serve a copy thereof upon each of the other parties and 
shall file a copy with the Regional Director. Proof of service 
on the other parties of all papers filed with the Board shall be 
promptly made as required by Section 203.65. As further pro¬ 
vided in said Section 203.39, should any parly desire permission 
to argue orally before the Board, request therefor must be made 




in writing to the Board within ten (10) days from the date of 
service Of the order transferring the case to the Board. 

Isadore Greenberg, 

Isadore Greenberg, 

Trial Examiner. 

Dated October 18,1946. 




APPENDIX A 


Notice to All Employees Pursuant to the Recommenda¬ 
tions of a Trial Examiner 

of the National Labor Relations Board, and in order to effec¬ 
tuate the policies of the National Labor Relations Act, we 
hereby notify th% employees of Parkside Hotel, Inc., that. 

We will not engage in any acts in any manner interfer¬ 
ing with the efforts of Hotel Service Workers, Local 80, 
A. F. of L., to negotiate for or represent the employees in 
the bargaining unit described below. 

We will not in any manner threaten to discharge any 
of the employees of Parkside Hotel, Inc., because of their 
affiliation with or activities on behalf of Hotel Service 
Workers, Local 80, A. F. of L., or any other labor organ¬ 
ization, or direct or order said employees to take a vote 
as to whether they desire to be represented by Hotel Serv¬ 
ice Workers, Local 80, A. F. of L., or any other labor or¬ 
ganization. 

. Parkside Hotel, Inc., notifies its employees as follows: 

We will bargain collectively upon request with the 
above-named union as the exclusive representative of all 
employees in the bargaining unit described below with 
respect to rates of pay, hours of employment, or other con¬ 
ditions of employment. The bargaining unit is: All bell¬ 
men, maids, elevator operators, janitors, housemen and 
cleaners, excluding housekeeper, room clerk, and all su¬ 
pervisory employees with authority to hire, promote, dis¬ 
cipline, discharge, or otherwise effect changes in the status 
of employees, or effectively to recommend such action, at 
our hotel in Washington, D. C. 

Parkside Hotel, Inc. 
Maurice Eanet, 

Ben Rich, 

Parkside Hotel, 

Employer. 

Dated. By_'. 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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In the United States Court of Appeals for the District of 

Columbia 

National Labor Relations Board, petitioner 

v. 

Maurice Eanet and Ben Rich, as Individuals and Copart¬ 
ners Doing Business as Parkside Hotel, and Parkside 

Hotel, Inc., a Corporation, respondents 

PETITION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 

To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia: 

The National Labor Relations Board, pursuant to the Na¬ 
tional Labor Relations Act, as amended (Public Law 101, 80th 
Congress, 1st Session, Chapter 120), hereinafter called the 
Act, respectfully petitions this Court for the enforcement of 
its order against respondents, Maurice Eanet and Ben Rich, 
as individuals and copartners, doing business as Parkside 
Hotel, and Parkside Hotel, Inc., a corporation, Washington, 
D. C., and their officers, agents, successors, and assigns. The 
proceedings resulting in said order are known upon the records 
of the Board as “In the Matter (s) of Maurice Eanet and Ben 
Rich, individually and as copartners, doing business as Park- 
side Hotel, and Parkside Hotel, Inc., a corporation, and Hotel 
Service Workers, Local 80, A. F. of L.,” Cases Nos. 5-R-2344 
and 5-C-2052, respectively. 

In support of this petition, the Board respectively shows: 

(1) Respondents are a Delaware corporation, engaged in 
business in the District of Columbia, within this judicial cir¬ 
cuit where the unfair labor practices occurred. This Court 
therefore has jurisdiction of this petition by virtue of Section 
10 (e) of the National Labor Relations Act. 

(2) Upon all proceedings had in said matter before the 
Board, as more fully shown by the entire record thereof certi¬ 
fied by the Board and filed with this Court herein, to which 
reference is hereby made, the Board on July 31,1947, issued its 
Decision and Order directed to the respondents, and their offi¬ 
cers, agents, successors, and assigns. The aforesaid order pro¬ 
vides as follows: 
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ORDER 

Upon the entire record in the case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, die Na¬ 
tional Labor Relations Board hereby orders that the re¬ 
spondents, Maurice Eanet and Ben Rich, Washington, 
D. C., as individuals and copartners doing business as 
Parkside Hotel, and their agents, successors and assigns, 
shall: 

1. Cease and desist from: 

(a) In any manner warning the employees' of Parkside 
Hotel, Inc., to refrain from membership in or from giv¬ 
ing assistance to any labor organization, threatening to 
discharge such employees because of their affiliation with 
or activities on behalf of any labor organization, question¬ 
ing such employees concerning their membership in and 
activities on behalf of any labor organization, or ordering 
such employees to take vote as to whether they desire to 
be represented by Hotel Service Workers, Local 80, A. F. 
of L., or any other labor organization ; 

(b) In any other manner interfering with the efforts of 
Hotel Service Workers, Local 80, A. F. of L., to negotiate 
for or represent the employees of Parkside Hotel, Inc., in 
the unit we have found to be appropriate as their exclu¬ 
sive bargaining representative, or interfering with, re¬ 
straining, or coercing such employees in the exercise of 
the right to self-organization, as guaranteed in Section 7 
of the Act. ~ . 

2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 

(a) Post at the hotel now operated by Parkside Hotel, 
Inc., in Washington, D. C., known as the Parkside Hotel, 
copies of the notice, attached hereto and marked “Ap¬ 
pendix A.” 1 Copies of said notice, to be furnished by the 
Regional Director for the Fifth Region, shall, after being 
duly signed by the said respondents or their representative, 
be posted by the said respondents immediately upon re¬ 
ceipt thereof and maintained by them for sixty (60) con¬ 
secutive days thereafter, in conspicuous places, including 
all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the said re- 

1 In the event that this order is enforced by decree of the Court of Appeals 
of the District of Columbia or a Circuit Court of Appeals, the notice shall 
be amended by inserting, before the words “A Decision and Order,” the 
words, “A Decree of the Court of Appeals of the District of Columbia 
Enforcing • • or “A Decree of the United States Circuit Court of 
Appeals Enforcing * • • as may be appropriate. 




spondents to insure that said notices are not altered, de¬ 
faced, or covered by any other material; 

(b) Notify the Regional Director for the Fifth Region 
in writing, within ten (10) days from the date of this 
Order, what steps the respondents have taken to comply 
herewith. 

Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby further orders that 
the respondent, Parkside Hotel, Inc., Washington, D. C., 
and its officers, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) In any manner warning its employees to refrain 
from membership in or from giving assistance to any labor 
organization, threatening to discharge its employees be¬ 
cause of their affiliation with or activities on behalf of any 
labor organization, questioning such employees concerning 
their membership in and activities on behalf of any labor 
organization, or ordering its employees to take a vote as 
to whether they desire to be represented by Hotel Service 
Workers, Local 80, A. F. of L., or any other labor 
organization; 

(b) Refusing to bargain collectively with Hotel Service 
Workers, Local 80, A. F. of L., as the exclusive represent¬ 
ative of all bellmen, maids, elevator operators, janitors, 
housemen, and cleaners, at the Parkside Hotel, excluding 
the housekeeper, room clerk, and all supervisory em¬ 
ployees, with respect to grievances, labor disputes, rates 
of pay, wages, hours of employment, or other conditions 
of employment; 

(c) In any other manner interfering with the efforts of 
Hotel Service Workers, Local 80, A. F. of L., to negotiate 
for or represent the employees in the aforesaid bargaining 
units as their exclusive bargaining representative, or in¬ 
terfering with, restraining, or coercing such employees in 
the exercise of the right to self-organization, as guaranteed 
in Section 7 of the Act. 

2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Hotel Serv¬ 
ice Workers, Local 80, A. F. of L., as the exclusive repre¬ 
sentative of all its employees in the aforesaid appropriate 
unit, with respect to grievances, labor disputes, rates of 
pay, wages, hours of employment, or other conditions Of 
employment, and, if an understanding is reached, embody 
such understanding in a signed agreement; 






(b) Post at its Parkside Hotel in Washington, D. C., 
copies of the notice attached hereto, marked “Appendix 
B.” 3 Copies of said notice, to be furnished by the Regional 
Director for the Fifth Region, shall, after being duly signed 
by an authorized representative of Parkside Hotel, Inc., 
be posted by the said respondent immediately upon receipt 
thereof, and maintained by it for sixty (60) consecutive 
days thereafter, in conspicuous places, including all places 
where notices to employees are customarily posted. Rea¬ 
sonable steps shall be taken by the said respondent to 
insure that said notices are not altered, defaced, or covered 
by any other material; 

(c) Notify the Regional Director for the Fifth Region 
in writing, within ten (10) days from the date of this Order, 
what steps Parkside Hotel, Inc., has taken to comply here¬ 
with. 

(3) On July 31, 1947, the Board’s decision and order was 
served upon respondents by sending a copy thereof postpaid, 
bearing Government frank, by registered mail, to William H. 
Collins, Esquire, respondents’ attorney in Washington, D. C. 

(4) Pursuant to Section 10 (e) of the National Labor Rela¬ 
tions Act, the Board is certifying and filing with this Court a 
transcript of the entire record in the proceedings before the 
Board, including the pleadings, testimony and evidence, find¬ 
ings of fact, conclusions of law, and order of the Board. 

Wherefore, the Board prays this Honorable Court that it 
cause notice of the filing of this petition and transcript to be 
served upon respondents and that this Court take jurisdiction 
of the proceeding and of the questions determined therein and 
make and enter upon the pleadings, testimony and evidence, 
and the proceedings set forth in the transcript and upon the 
order made thereupon as set forth in paragraph (2) hereof, a 
decree enforcing in whole said order of the Board, and requiring 
respondents, and their officers, agents, successors, and assigns 
to comply therewith. 

National Labor Relations Board, 

(S) Ruth Weyand, 

Ruth Weyand, 

Acting Assistant General Counsel. 

Dated at Washington, D. C., this 10th day of March 1948. 

9 In the event that this order is enforced by decree of the Court of Appeals 
of the District of Columbia or a Circuit Court of Appeals, this notice shall 
be amended by inserting, before the woirds “A Decision and Order,” die 
words, “A Decree of the Court of Appeals of the District of Columbia En¬ 
forcing • * •” or “A Decree of the United States Circuit Court of Appeals 
Enforcing * • as may be appropriate. 




APPENDIX A 

i 

Notice to All Employees Pursuant to an Order 

of the National Labor Relations Board, and in order to effectu¬ 
ate the policies of the National Labor Relations Act, we hereby 
notify the employees of Parkside Hotel, Inc., that: 

We Will Not 

(a) warn the employees of Parkside Hotel, Inc., to re¬ 
frain from membership in, or giving assistance to, any 
labor organization; 

(b) threaten to discharge such employees because of 
their affiliation with or activities on behalf of any labor 
organization; 

(c) question such employees concerning their member¬ 
ship in and activities on behalf of any labor organization 
or order them to vote as to whether they desire to be 
represented by any labor organization; 

(d) engaged in any other act in any manner interfering 
with the efforts of Hotel Service Workers, Local 80, 
A. F. of L., to negotiate for or represent as their exclusive 
bargaining representative the employees of Parkside 
Hotel, Inc., in the unit described herein, or interfere with, 
restrain, or coerce such employees in the exercise of the 
right to self-organization as guaranteed in Section 7 of the 
Act. 

The bargaining unit is all bellmen, maids, elevator oper¬ 
ators, janitors, housemen, and cleaners employed at the 
Parkside Hotel, Washington, D. C., excluding the house¬ 
keeper, room clerk, and all supervisory employees. 

Maurice Eanet, 
President , Parkside Hotel , Inc. 

Ben Rich, 

Secretary , Parkside Hotel, Inc. 

Dated... By.-... 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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APPENDIX B 

Notice to All Employees Pursuant to an Order 

of the National Labor Relations Board, and in order to effect¬ 
uate the policies of the National Labor Relations Act, we here¬ 
by notify our employees that: 

We Will Not 

(a) warn our employees to refrain from membership 
in, or giving assistance to, any labor organization; 

(b) threaten to discharge our employees because of 
their affiliation with or activities on behalf of any labor 
organization; 

(c) question our employees concerning their member¬ 
ship in and activities on behalf of any labor organization, 
or order them to vote as to whether they desire to be repre¬ 
sented by any labor organization ; 

(d) engage in any other act in any manner interfering 
with the efforts of Hotel Service Workers, Local 80, A. F. 
of L., to negotiate for or represent as their exclusive bar¬ 
gaining representative our employees in the unit described 

■ herein, or interfere with, restrain, or coerce our employees 
in the exercise of the right to self-organization as guaran¬ 
teed in Section 7 of the Act. 

All our employees are free to become or remain members 
of Hotel Service Workers, Local 80, A. F. of L., or any 
other labor organization. 

We Will Bargain collectively upon request, with Hotel 
Service Workers, Local 80 A. F. of L., as the exclusive 
representative of all employees in the bargaining unit 
described below with respect to grievances, labor disputes, 
rates of pay, wages, hours of employment, or other con¬ 
ditions of employment. The bargaining unit is: All bell¬ 
men, maids, elevator operators, janitors, housemen and 
cleaners employed at the Parkside Hotel, Washington, 
D. C., excluding the housekeeper, room clerk, and all 
supervisory employees. 

Parkside Hotel, Inc., Employer. 

Dated- By. 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material 
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District op Columbia, ss : 

Ruth Weyand, being first duly sworn, states that she is Act¬ 
ing Assistant General Counsel of the National Labor Relations 
Board, petitioner herein, and that she is authorized to and does 
make this verification in behalf of said Board; that she had 
read the foregoing petition and has knowledge of the contents 
thereof; and that the statements made therein are true to the 
best of her knowledge, information and belief. 

(S) Ruth Weyand, 

Ruth Weyand, 

Acting Assistant General Counsel, 

National Labor Relations Board. ' 


Subscribed and sworn to before me this 10th day of March 
1948. 

[seal] (S) Margaret E. Bracken, 

Notary Public, District of Columbia. 

My Commission expires September 21,1949. 
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[3] Before the National Labor Relations Board 


FIFTH REGION 

Case No. 5-C-2052 

In the matter of Maurice Eanet and Ben Rich, Individu¬ 
ally, and, as Copartners, Doing Business as Parkside 
Hotel: and Parkside Hotel, Inc., a Corporation, and 
Hotel Service Workers Local No. 80, A. F. of L. 

* 

Hearing Room, 

United States Tariff Commission, 

Seventh and F Sts. NW., Washington, D. C., 

Tuesday, August 6,1946. 

Pursuant to notice, the above-entitled matter came on for 
hearing at 10 o’clock a. m. 

Before: Isadore Greenberg, Trial Examiner. 

Appearances: Eugene Purver, Esq., 601 American Build¬ 
ing, Baltimore, Md., appearing on behalf of the National La¬ 
bor Relations Board. William H. Collins, 844 Shoreham Bldg., 
Washington, D. C., appearing on behalf of the Company. 
Samuel Levine, of Levine and Schlesinger, National Press 
Bldg., Washington, D. C., appearing on behalf of [4] the charg¬ 
ing party, Hotel Service Workers Local No. 8, A. F. of L. 
Charles S. Hill, Business Agent, Hotel Service Workers Local, 
No. 80, A. F. of L., Room 527 Atlas Bldg., Washington, D. C. 

* * * 

PROCEEDINGS 

[6] Trial Examiner Greenberg. The hearing will be in order. 

This is a formal hearing before the National Labor Relations 
Board in the matter of Maurice Eanet and Ben Rich, indi¬ 
vidually, and as copartners doing business as Parkside Hotel, 
and the Hotel Service Workers Locale No. 80, A. F. of L. 

This case is docketed on the records of the Board as Case No. 
5-C-2052 

The Trial Examiner appearing for the National Labor Re¬ 
lations Board is Isadore Greensberg. 

Will counsel and other representatives of the parties please 
state their appearances for the record? 
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For the Board? 

Mr. Pubver. Eugene Purver, 601 American Building, Balti¬ 
more, Maryland. 

Trial Examiner Greenberg. For the employer? 

Mr. Collins. Willion H. Collins, 844 Shoreham Building, 
Washington, D. C. 

Trial Examiner Greenberg. For the Union? 

Mr. Levine. Samuel Levine of Levine and Schlesinger, Na¬ 
tional Press Building, Washington, D. C. Mr. Charles S. Hill, 
Business Agent, Hotel Service Workers Local No. 80, A. F. of L., 
accompanies me. 

* # * 

[9] ' Mr. Purver. At this time I offer in evidence as Board’s 
Exhibit No. 1 a folder consisting of the third amended charge, 
the complaint, the notice of hearing, the affidavit of service, 
with Registered Mail receipts attached thereto, and further 
the notice proceeding of the hearing, the affidavit of service, 
and the Registered Mail receipts attached thereto. 

Trial Examiner Greenberg. Is there any objection? 

Mr. Collins. No objection. 

* # # 

Trial Examiner Greenberg. Board’s Exhibit 1 will be re¬ 
ceived in evidence. 

(Thereupon the document above referred to was marked 
“Board’s Exhibit No. 1” and received in evidence.) 

Mr. Purver. At this time I wish to propose a stipulation 
regarding the business of the company as follows: 

It is hereby stipulated and agreed that the Park-[10] side 
Hotel (Maurice Eanet and Ben Rich, doing business as Park- 
side Hotel) is engaged in the apartment hotel business at 1336 
I Street Northwest, in Washington, the District of Columbia, 
and is therefore subject to the jurisdiction of the National 
Labor Relations Board. 

During the calendar year 1945, the Parkside Hotel’s gross 
income exceeded $75,000, and during this period the company’s 
purchases (which were unusually high because of extensive 
remodeling) totaled over $25,000. 

Trial Examiner Greenberg. Is that stipulation agreeable to 
the respondent? 

* * « 

Mr. Collins. We so stipulate. 

Trial Examiner Greenberg. All parties having agreed to the 
stipulation as read, the stipulation will be received. 
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Mr. Collins. There is one modification that has just occur¬ 
red to me which did not occur to me at the time of my discussion 
with Mr. Purver. As of the time of the things made the basis 
of this charge here the status of this set-up was as indicated 
in the stipulation. I just want the record to be clear that as 
of July 1st of this year, however, the status has changed and 
the partnership owner has sold its interest to a corporate set¬ 
up known as the Parkside Hotel, Inc., a corporation. 

■ ■ # * * 

[11] Mr. Purver. I just wondered, Mr. Trial Examiner, what 
the situation was. 

Trial Examiner Greenberg. Are the controlling owners of 
the corporate stock of the successor corporation the same gen¬ 
tlemen who were formerly the copartners? 

Mr. Collins. Yes, sir. 

Trial Examiner Greenberg. I wonder whether you are au¬ 
thorized to state here that you also represent the successor 
corporation, and that they accept, as successor, all the liabili¬ 
ties that rested upon the copartnership? 

Mr. Collins. I am. 

Mr. Purver. At this time I would suggest that the caption 
of this case be amended to include, after the words [12] “Mau¬ 
rice Eanet and Ben Rich, individually and as a copartnership 
doing business as Parkside Hotel” also the words “and Park- 
side Hotel, Inc., a corporation.” 

Mr. Collins. Yes. 

Trial Examiner Greenberg. In other words, to include the 
successor corporation as a party respondent. 

Mr. Purver. If counsel will waive the necessity for service, 
if such would be necessary. 

# * * 

Trial Examiner Greenberg. Will you waive the service upon 
the corporation, and accept service for them? 

Mr. Collins. Yes, sir. 

Trial Examiner Greenberg. The motion is granted as re¬ 
quested to amend. 

Mr. Purver. There is one more question, Mr. Examiner, at 
this time, and that is this: is the corporation a Washington 
corporation? 

Mr. Collins. It is not. It is a Delaware corporation. 

Mr. Purver. Incorporated in 1946? ' 

Mr. Collins. That is right. 

Mr. Purver. I think, Mr. Examiner, that will cover the sit¬ 
uation as far as the business of the company is concerned. So 
far as the new company is concerned, as I understand it, [13] 
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Mr. Examiner, it is to be essentially of the same nature as the 
copartnership. 

Mr. Collins. Yes. Strictly a local business. 

Mr. Purver. I also wish to propose a stipulation as follows: 

It is hereby stipulated and agreed by and between the parties 
that Hotel Service Workers, Local No. 80, American Federation 
of Labor, is a labor organization within the meaning of Section 
2 of the National Labor Relations Act. 

Mr. Collins. I agree to that stipulation. 

Trial Examiner Greenberg. The stipulation is received. 

Mr. Purver. I wish to propose a further stipulation as fol¬ 
lows: 

It is hereby stipulated and agreed by and between the parties 
that the appropriate bargaining unit among the employees of 
Maurice Eanet and Ben Rich, individually, and as a copartner¬ 
ship doing business as Parkside Hotel, and Parkside Hotel, Inc., 
a corporation, consists of all bellmen, maids, elevator operators, 
janitors, housemen, and cleaners, excluding housekeeper, room 
clerk, and all supervisory employees with authority to hire, pro¬ 
mote, discipline, discharge, or otherwise effect changes in the 
status of employees, or effectively recommend such action. 

Trial Examiner Greenberg. Is that stipulation agreeable? 

Mr. Collins. I stipulate that that is what is known as [14] 
the aims of the Union as far as the organization of the em¬ 
ployees is concerned. I do not want to stipulate as to what 
shall ultimately be encompassed within that. I stipulate that 
that is their aim. 

Trial Examiner Greenberg. When the question of repre¬ 
sentation arises before the Board the first preliminary that has 
to be taken up by the Board in order to ascertain who repre¬ 
sents the majority of the employees, is to fix what is the unit 
appropriate for the purpose of collective bargaining. I do not 
know whether Mr. Collins is familiar with that procedure. 

' « * * 

[15] Mr. Collins. I think in the light of your remarks, 
Mr. [16] Examiner, that I will stipulate that it is an appro¬ 
priate unit for representation. 

Trial Examiner Greenberg. An appropriate unit? 

Mr. Collins. I said “unit” assuming that the other de¬ 
mands of the law are met. 

Trial Examiner Greenberg. The stipulation is received. 

* * * 

[16] Harold Barclay, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 
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Direct examination by Mr. Purver: 

• Q. What is your name?—A. Harold Barclay. 

Q. What is your address?—A. 527 Ninth Street, Washing¬ 
ton, D. C. 

Q. By whom are you employed?—A. I am employed by the 
Hotel Service Workers, Local No. 80, A. F. of L. 

Q. In what capacity?—[17] A. Business agent and financial 
secretary. 

Q. In that capacity over what area, geographical area, do 
you operate?—A. I am in charge of the District of Columbia. 

Q. Does that include the organizing of employees?—A. The 
, organizing of employees in the District of Columbia in the hotel 
industry. 

Q. Does your local have an attorney?—A. We do, sir. 

Q. What is the name of that attorney?—A. Mr. Samuel Le¬ 
vine. 

Q. Are you familiar with the name “Parkside Hotel”?—A. 
Yes. 

Q. Did you ever have any dealings with the Parkside Ho¬ 
tel?—A. Yes, sir. 

Q. With the employees or with the management?—A. With 
the employees and with the management. 

Q. Will you tell me what your dealings with the employees 
of the Parkside Hotel were and are?—A. My dealing with the 
employees of the Parkside Hotel were that they were signed up 
as requested by themselves with a request that we represent the 
employees there as the bargaining agent. 

Q. Do you remember who was it that first made the re¬ 
quest?—A. Ido. 

[ 18] Q. Who was it; give us his name?—A. It was Mr. Jack- 
son, not only Mr. Jackson, but Mr. Jackson and several of the 
group. 

Q. Can you name all the others? 

Mr. Collins. You are dropping your voice, and I cannot 
hear. 

The Witness. I say, not only Mr. Jackson, but several of the 
employees. 

By Mr. Purver: 

Q. Will you name some of the others?—A. Pearson. 

Q. WTien did this occur; that is, when did the employees come 
to you asking to be represented?—A. I think it was some- 
wheres in the month of February, sir. 

Trial Examiner Greenberg. Of what year? 

The Witness. 1946. 
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By Mr. Purver: 

Q. What did you do?—A. We obtained the signature cards 
which we have of the employees in the establishment signi¬ 
fying that we are the bargaining agent for the group in a cer¬ 
tain hotel,* or whatever hotel it may be. 

Q. Did you do that in this case?—A. Yes, sir. 

Mr. Purver. I have here what I will ask the reporter to mark 
for identification as Board’s Exhibit No. 2-A through 2-H, 
inclusive. 

[ 19] (Thereupon certain cards above referred to were marked 
“Board’s Exhibits 2-A, 2-B, 2-C, 2-D, 2-E, 2-F, 2-G, 2-H,” 
for identification.) 

By Mr. Purver: 

Q. I will ask you to take Board’s Exhibits for identification 
2-A through 2-H, both inclusive, and tell me what they repre¬ 
sent?—A. These are the signature cards which were signed by 
the individuals working now at the Parkside or were working 
at the Parkside Hotel at the time. 

Q. How did you come to see these cards?—A. The cards were 
turned over to me by the business agent, Charles S. Hill. 

Mr/ Collins. What was the name, sir? 

The Witness. Charles S. Hill, Business Agent of Local 
No. 80. 

Mr. Purver. May the record show that one of these cards 
bears the date February 17, 1946; six of these cards bear date 
February 19,1946; one card bears date February 20,1946. 

By Mr. Purver: 

Q. After receiving these cards did you take any further 
action?—A. I did sir. 

Q. What did you do?—A. By calling the attention of our 
attorney to write a letter to the attorney, Samuel Levine, to 
write a letter to the establishment, the Parkside Hotel, stating 
that we had the [20] majority and we wished to sit down and 
bargain with them. 

Q. Did you see that letter?—A. Yes, sir. 

Q. Did you see the letter before it was sent to those people?— 
A. Yes, sir. 

Mr. Purver. I will ask the reporter to mark for identification 
as Board’s Exhibit No. 3 what purports to be a typewritten 
copy of a letter addressed to the Parkside Hotel, 1336 Eye 
Street Northwest, Washington, D. C., attention Mr. John Gray, 
and signed by Samuel Levine, being dated March 2,1946. 

(Thereupon the document above referred to was marked 
“Board’s Exhibit No. 3” for identification.) 


By Mr. Purver: 

Q. I now hand you what has now been marked for identifica¬ 
tion Board’s Exhibit 3, and asked you to state what it is, if 
you know? 

* * « 

[21] A. This is a true copy of a letter that was sent by Mr. 
Levine to Mr. Gray at the request of the Local Union. 

Mr. Purver. I now wish to offer Board’s Exhibit No. 3 in 
evidence. 

Mr. Collins. Before I make any statement as to that, may 
I see the letter? 

Mr. Purver. I now hand the letter to Mr. Collins for his 
inspection. 

Mr. Collins. Mr. Gray recalls seeing the letter. 

Mr. Purver. I take it there is no objection. 

Mr. Collins. None. 

Trial Examiner Greenberg. Board’s Exhibit 3 for identifica¬ 
tion will be received in evidence. 

(The document heretofore marked “Board’s Exhibit No. 3” 
for identification was received in evidence.) 

By Mr. Purver: 

Q. Did you ever receive an answer to the letter? 

* # * 

[22] A. No, sir. 

Q. Did you do anything about it?—A. Yes, sir. 

Q. Just what did you do?—A. About three days later, with 
the request of the attorney, and after talking to the attorney 
and the business agent, Charles S. Hill and myself, we decided 
to go down to the Parkside Hotel and see Mr. Gray. We went 
into the Parkside Hotel and introduced ourselves to Mr. Gray 
as Mr. Barclay, the business agent of Local No. 80, as Mr. Hill, 
Mr. Hill. We asked him at the time if he received the letter 
from us and he said, “Oh, yes; we did.” At that time I asked 
him just what he was going to do about it and he says, “Well, 
I am busy, I will let you know in a couple of days.” 

I said, “Well, we are in here to find out exactly what is what, 
and if you are going to give an answer to the letter.” And he 
said, “I will get in touch with the. attorney this afternoon,” or 
“I will get in touch with the attorney in a few minutes,” and 
then he changed it again, “I will get in touch with the attorney 
this afternoon, now, you will hear from us.” 

[23] Q. About what date was that?—A. That was around 
about the 5th, I believe it was, of the month. I then stated, 
‘Well, if we do not hear from you in a few days I will be back 
up here and see exactly what is what.” 
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At that time Mr. Gray stated, “We have no objections to the 
Union.” And then he flew back at us in a nervous manner, 
“Who all belong to the Union? I have no knowledge of any¬ 
body belonging to the Union.” I said, <r Well, we have the 
request of the employees that they wished to be represented 
here.” And then Mr. Gray stated, “Well, if they belong to the 
Union why are they working here?” I said, “Well, now, in a 
free land anybody has the right to do that.” 

Q. Just a moment. There are two questions I should like 
to ask you at this point. First, who is Mr. Gray?—A. Mr. 
Gray is the gentleman sitting here known to us as the manager 
of the Parkside Hotel. 

* • * 

Q. Where did this conversation take place?— [24] A. In the 
lobby at the desk of the Parkside Hotel. 

Q. Will you continue, please?—A. I think I was stating, 
then, that Mr. Gray had said, “If these people belong to the 
Union why are they working here?” I came back at him at 
the time, and I said, “This is still a free country, and if they 
want to join a union, and they want a bargaining unit they 
have the right to it.” I believe at that time he also mentioned 
that he did not know of anybody belonging to the Union but he 
would find out. I stated back to him at that time, “Well, when 
you are ready to sit down we will prove to you that we have a 
majority of the hotel.” 

At that time Hill and I both left the establishment and re¬ 
ported back to the attorney. 

* • • 

[25] Q. Did any representative of the Parkside Hotel get in 
touch with your attorney in the following days?—A. Not to 
my knowledge. Thinking back to that, no. Several days 
elapsed. 

Q. Did you see Mr. Gray again?—A. Not for several days. 

Q. When did you see him again?—A. The boy Pearson was 
discharged. 

Q. Do you know about when?—A. The exact dates; no, but 
it was still in the month around about the 12th, I think it was, 
something about the 9th or [26 J 12th, I would say. And we had 
called Mr. Gray then to find out why Pearson was discharged. 

Q. That was still March?—A. Yes, sir. 

• # • 

[28] Q. When did you meet Mr. Gray again?—A. We did not 
meet Mr. Gray again until the 15th or 16th. It was on a Sat¬ 
urday morning, and I do not remember just exactly when that 
Saturday morning came. 
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* Q. What was the occasion?—A. The occasion was when 
Jackson was let out. We again called our attorney and the at- 
tomey called Mr. Gray and asked him why, and words were 
passed back and forth between Mr. Gray and the attorney. 
And we were instructed- 

Q. By whom?—A. By our attorney to take Pearson and Jack- 
son back to the Parkside Hotel by the request of Mr. Gray, the 
manager. We did somewhere around about I think 10 : 30 or 
11 o’clock in the morning. We took Jackson and Pearson back 
up there. At that time the agreement was—I am just stating 
what the agreement was that was handed to us by Mr. Gray 
to Mr. Levine, “All right, send the boys back up and I will put 
them back to work.” 

Q. Just a moment. I think it would be well for you to [29] 
clarify for the record who Jackson was.—A. Jackson was an 
elevator boy, and when Pearson was let go he was given Pear¬ 
son’s job as bellboy. 

Q. Was Pearson a member of your union?—A. Yes, sir. 

Q. Was Jackson?—A. Yes, sir. 

Q. Do their names appear on the cards marked for identi¬ 
fication as Exhibit No. 2-A to H?—A. Yes, sir. 

Q. Will you proceed, please?—A. Then we immediately went 
up to the Parkside Hotel, getting both of these boys. 

Q. Just a minute. Who went up there in the party?—A. 
Charles S. Hill, myself, Pearson and Jackson, by the request 
of the attorney. We went into the Parkside Hotel lobby again 
at the front desk, and I noticed Mrs. Gray again, and I an¬ 
nounced and introduced myself again. Mrs. Gray was there, 
and I asked to speak to Mr. Gray. He was in the office room 
and to the left of where I was standing there facing the desk. 
She then told me that he was not there, or something to that 
effect, and we happened to see him, and he came out. And he 
said, “What is it you want?” At that time I stated, “Well, 
we hre up here at the request of the attorney through you that 
both boys be sent back up to be put to [30] work.” At that 
time Mrs. Gray chimed in, jumped up and said- 

Mr. Collins (interposing). Mrs. Gray or Mr. Gray? 

The Witness. Mrs. Gray. She said, “We don’t want them 
in here.” I said, “Why?” “I am speaking to Mr. Gray.” 
“And Mr. Gray had instructed the attorney to bring these two 
people back.” And Mrs. Gray again said to, I think it was, 
Pearson, who was the first one to me, both of them went in, but 
he was the first one alongside of Hill, and Hill was alongside of 
me—Mr. Gray turned around and looked at Pearson and said, 
“Do you want to come back to work?” And he said, “Yes; I 
do.” And he looked at Jackson and he said, “Do you want to 
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come back to work?” And Jackson said “Yes, sir.” “All right, 
we will think it over,” he said. “Can you come back in later 
this day?” So, we were getting ready to leave, because after all 
the management said come back later in the afternoon, and 
that is usually the way they work, so we took the manager’s 
word for it—and Mrs. Gray chimed in then and stated, “We 
don’t want any union employees in the hotel.” I remember 
Mr. Gray said, “Shush, that is all right.” 

# * # \ 

[31] Q. When, if ever, did you next see Mr. Gray?—A. We 
appeared in the Parkside Hotel with Mr.—the gentleman from 
Baltimore, the investigator, I have forgotten his name. 

Q. Are you referring to the field examiner?—A. Yes, sir; 
the field examiner, I do not remember what the gentleman’s 
name is, now, but we went to the Parkside' Hotel to sit down— 
he introduced himself to Mr. Gray, and Mr. Gray already knew 
Hill and I, and we sat down to bargain and to enter into nego¬ 
tiations. 

Mr. Gray sat behind his desk. He asked several questions 
of the field examiner, and he answered. And after, I imagine, 
a half hour’s discussion Mr. Gray says, “Well, how do I know 
these people belong to the union?” And the field examiner 
then stated, “Well, you have the right to see the cards. Do 
you care to agree to a cross-check?” Mr. Gray [32] then 
agreed to a cross-check. 

Mrs. Gray then chimed in again and started to talking back 
and forth, and Mr. Gray tried to get her out of the room and 
told her to go back to the switchboard. And she mumbled 
a few words and said they did not want any union in there and 
did not want this and did not want that. And Mr. Gray, be¬ 
fore he agreed to the cross-check, made the statement that he 
was going to call the employees together. First he wanted 
to call the employees together in front of us and see who be¬ 
longed to the union. We told him that there was no need to 
do that, that we had the cards of the members who belonged. 
And he said, “I will have a meeting with all these people, and 
I will find out who wants a union and who does not want a 
union.” 

I think I did make the statement, “You have no right to go 
back and ask any questions of those employees if they wanted 
a union or did not want a union.” Because we all know what 
it means when the boss goes back in there and starts pumping 
the employees. 

Q. What did you say?—A. I said, “We do not agree with 
you that you can go back and cross-examine the employees 
because it is not right for an employer to go back and call a 
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meeting and say, ‘Do you belong to the union? And do you 
belong to the union?’ ” That is not right, and I told him so. 
I raised an objection to that at the time. Then we sit down 
and cooled off and Mr. [33] Gray then agreed to a cross-check. 

Mr. Purver. I have here what purports to be a copy of an 
agreement for cross-check which I will ask the reporter to mark 
for identification as Board’s Exhibit No. 4. 

(The document above referred to was marked “Board’s Ex¬ 
hibit No. 4” for identification.) 

By Mr. Purver: 

Q. I hand you what has been marked for identification as 
Board’s Exhibit No. 4 and ask you to tell me what it is?— 
A. This is a copy of a cross-check that was agreed to by Mr. 
Gray. 

Q. You mean Mr. Gray signed that?—A. That is correct, 
sir. 

Q. Did you also sign it?—A. Yes, sir. 

Q. Was this all done at that conference to which you re¬ 
ferred, the one on April 11, 1946?—A. That is correct, sir, 
April 11th. 

Mr. Purver. I offer in evidence as Board’s Exhibit No. 4 
a copy of agreement for cross-checks executed April 11, 1946, 
and bearing the signatures of John D. Gray, as manager of 
Maurice Eanet and Ben Rich doing business as Parkside Hotel, 
and Harold Barclay, business manager and financial secretary 
for Hotel Service Workers Local 80, A. F. of L. 

Trial Examiner Greenberg. Any objection? 

[34] Mr. Collins. We object on the basis there is no evi¬ 
dence showing the proper authority to sign this on behalf of 
the hotel. 

Trial Examiner Greenberg. I should think that would be 
a matter for rebuttal if you want to show that, but as far as 
the document is concerned I will receive it. 

Mr. Purver. I would like to note here that this document is 
a part of the official files of the National Labor Relations Board 
and a public record. 

Trial Examiner Greenberg. It has been admitted. 

(The document referred to heretofore marked for identifica¬ 
tion “Board’s Exhibit 4” was received in evidence.) 

By Mr. Purver: 

Q. At this time I will ask you, Mr. Barclay, whether you filed 
a petition for certification of representation with the National 
Labor Relations Board?—A. Yes, sir. 

Mr. Purver. I will ask the reporter to mark for identification 
as Board’s Exhibit 5 what purports to be a copy of petition for 
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certification of representation which was dated April 12, 1946, 
bearing the signature of Harold Barclay, Business and Finan¬ 
cial Secretary of the petitioner, which was the Hotel Service 
Workers Local 80, A. F. of L., the charging union in the instant 
case. 

[35] (Thereupon the document above referred to was marked 
“Board’s Exhibit 5” for identification.) 

By Mr. Purver: 

Q. I will ask you, Mr. Barclay, whether this is a copy of the 
petition which you filed with the Fifth Regional office of the 
National Labor Relations Board?—A. That is right. 

Mr. Purver. I offer in evidence Board’s Exhibit No. 5. 

Mr. Collins. We have no objection. 

Trial Examiner Greenberg. There being no objection it will 
be received. 

(The document heretofore marked “Board’s Exhibit 5” for 
identification was received in evidence.) 

Ml*. Purver. At this time I wish to ask the company whether 
it will stipulate into evidence documents which I will not ask 
the reporter to mark for identification until I have shown them 
to the company; more specifically, a letter addressed to Mr. 
John Gray, and the answer thereto from Mr. John Gray, bear¬ 
ing dates respectively April 17,1946, and April 26,1946. 

Mr. Collins. Yes. 

Mr. Purver. At this time I will ask the reporter to mark for 
identification as Board’s Exhibit 6-A and 6-B these documents. 
Exhibit 6-A being a copy of a letter signed by the regional 
attorney of the Fifth Region, Ross M. Meeder, [36] bearing 
date April 17,1946, directed to Mr. John Gray, Manager, Park- 
side Hotel, 1336 Eye Street Northwest, Washington, D. C.; 

• Board’s Exhibit 6-B, a reply from John B. Gray bearing the 
official National Labor Relations Board regional office stamp 
as having been received at 8:30 on April 26,1946. I offer these 
in evidence as Board’s Exhibit 6-A and 6-B. 

Trial Examiner Greenberg. Do I understand the respondent 
stipulates that Board’s Exhibit 6-A is a true and correct copy 
of the letter sent to the respondent and Board’s Exhibit 6-B 
is the originaly reply thereof, sent by Mr. Gray? 

Mr. Collins. No. I do not know whether that stipulation 
is correct, but I agree that 6-A is a letter received by Mr. Gray 
and 6-B is a letter sent by Mr. Gray, not the respondent, in 
reply to the letter sent to Mr. Gray. 

Trial Examiner Greenberg. Board’s Exhibits 6-A and 6-B. 

(Thereupon the documents above referred to were marked 
“Board’s Exhibits 6-A and 6-B,” respectively for identifica¬ 
tion.) 
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Mr. Purver. I offer them in evidence at this time. 

Trial Examiner Greenberg. Board’s Exhibits 6-A and 6-B 
will be received in evidence. • 

(The documents heretofore marked “Board’s Exhibits 6-A 
and 6-B” were received in evidence.) 

Mr. Purver. At this time I ask the reporter to mark as 
Board’s Exhibit No. 7 what purports to be a report on a [37] 
cross-check. 

(Thereupon the document above referred to was marked 
“Board’s Exhibit No. 7” for identification.) 

By Mr. Purver : 

Q. I will ask you, Mr. Barclay, whether you received a copy 
of this document?—A. I have, sir. 

Q. And you are familiar with it?—A. Yes. 

Mr. PuRver. I would like to further stipulate that copies of 
this document were sent to Mr. Eanet and Mr. Gray, and at 
the same time I will offer in evidence Board’s Exhibit No. 7. 

Trial Examiner Greenberg. It is stipulated that Mr. Eanet 
and Mr. Gray received copies of this document? 

Mr. Collins. It is stipulated that they received them. 

Trial Examiner Greenberg. Any objection to the receipt of 
Board’s Exhibit 7 into evidence? 

Mr. Collins. None. 

Trial Examiner Greenberg. I will receive Board’s Exhibit 7. 

(The document heretofore marked “Board’s Exhibit 7” for 
identification was received in evidence.) 

* * * 

[38] By Mr. Purver: 

Q. Was a cross-check made on April 11th?—A. A cross-check 
was made immediately after the discussion and the signing by 
Mr. Gray and myself of the document agreeing to the cross¬ 
check, and at that time the field examiner did ask, before the 
signature was put on the paper, “Do you have the authority to 
sign the cross-check?” and he stated at that time he did. Then 
we both signed the stipulation and Mr. Gray gave a list of the 
payroll to the field examiner and the cross-check took place. 

* * * 

[39] Mr. Purver. What happened after the agreement for 
the cross-check had been made with the field examiner and 
yourself and Mr. Gray, Mr. Barclay? Did Mr. Gray agree that 
he would do anything in connection with a written announce¬ 
ment of the results? 

The Witness. Yes. He agreed, that is, Mr. Gray, after the 
field examiner had done the examining of the cards on the 




cross-check, Mr. Gray agreed that he would post a notice by 
the elevator in the basement. The meeting was then adjourned. 

By Mr. Purver: 

Q. Did you ever make an informal request [40] for recogni¬ 
tion and for bargaining with the company after that date; that 
is, April 11,1946?—A. Through our attorney. 

Q. Were you present when he made such requests?—A. I 
was not. • ' : j 

Q. Do you know how he made them?—A. I know it was 
made by telephone and by mail. ~ 

Mr. Purver. I wonder whether at this time the company 
would be willing to stipulate that Mr. Levine, as attorney for 
the Union, did in fact telephone Mr. Gray several times during 
the month of March and April, 1946, asking that the Union be 
granted bargaining rights? In other words, asking to bargain? 

Mr. Collins. We will stipulate that there were telephone 
calls. . 

Trial Examiner Greenberg. By Mr. Levine on behalf of the 
Union to Mr. Gray requesting a meeting for the purpose of 
collective bargaining; is that it? 

Mr. Purver. Yes, sir. 

Trial Examiner Greenberg. Is that correct? Both parties 
so stipulate? 

Mr. Collins. I might even stipulate further that Mr. Le¬ 
vine called me a couple of times. 

Mr. Purver. Are you willing to go one step further and stip¬ 
ulate that Mr. Levine called Mr. Rich on May 9th? 

[41] Mr. Levine. It was May 9th. 

Mr. Rich. I do not recall the date, but he did call me. 

Trial Examiner Greenberg. Is that stipulated by both 
parties? 

Mr. Collins. To calls to Mr. Gray and Mr. Collins and Mr. 
Rich, they are agreed to and stipulated by respondent. 

Trial Examiner Greenberg. Those stipulations will be re¬ 
ceived. It is my understanding that the parties wish to dis¬ 
cuss some further stipulations and we will therefore take a 
recess for that purpose. 

# # * 

By Mr. Purver: 

Q. Do you have or did you have any more dealings with the 
Parkside Hotel after the last discussions to which you have 
testified?—A. I did not. 

Q. Did you request your attorney to write any letters to the 
company?—A. Yes. 

Q. Do you know that he wrote such letters?—A. Yes. 
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[42] Q. Have you in fact seen such letters?—A. I have, 
copies of those, but I did not see the originals. 

* * * 

[42] Cross-examination by Mr. Collins: 

Q. Mr. Barclay, I understand the first time you went to see 
anybody at the hotel was some time in February; is that cor¬ 
rect?—A. Yes; it was in February. 

Q. And your first visit you have described?—A. Yes. 

Q. On your first visit was there anybody with you?—A. Yes, 
sir. 

Q. Who was it, Mr. Hill?—A. It was Mr. Hill. 

Q. On every occasion you went with Mr. Hill? He was with 
you each time; is that correct?—A. That is correct. 

* * * 

[43] By Mr. Collins: 

Q. What is your best recollection now as to when each of 
those men were let out, as you described?—A. I think Pearson 
was let out, I am not sure as to the exact date, but I stated 
around the 9th, I think it was around the 7th or 8th or 9th 
that Pearson was let out, and Jackson was let out about the 
15th or 16th. 

Trial Examiner Greenberg. Of what month? 

The Witness. Of March. 

By Mr. Collins: n 

Q. Now, do you recall subsequent to those two dates that 
you have given when it was that you and Mr. Sill and Pearson 
and Jackson went to the hotel?—A. Hill, Jackson, and Pear¬ 
son, and myself went to the hotel in the month of March on a 
Saturday, I think it was around the 15th or 16th, although I do 
not have the exact dates. I do not remember just when that 
Saturday was. 

* * # 

[49] By Mr. Collins : 

Q. I understood you to say, Mr. Barclay, that prior to the 
cross-check and the signing of the agreement for the cross¬ 
check that in the discussion with Mr. Gray he indicated to you 
that he had authority to sign the agreement?—A. Oh, yes. 

Q. You asked him if he had the authority, did you?—A. I 
did not ask him. 

Q. He volunteered that?—A. No; the examiner asked him. 

Q. The examiner asked him if he had the authority to sign?— 
A. That is correct. 

Q. Was there any discussion at that time as to the propriety 
of consulting the owners of the hotel?—A. No. 
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Q. By anybody?—A. No. 

Q. You made no attempt to confirm the fact that he had the 
authority?—[50] A. I had no discussion in the matter at all 
since it was strictly up to the field examiner, and I just sat by 
as an observer at the time. 

Q. Nothing was said there at that time to your knowledge, 
as you recall the situation, indicating that the field examiner 
was going to consult with the owners of the hotel, or other¬ 
wise?—A. Yes; there was some discussion, if you want to know 
what it was. 

Q. What was it? Ido.—A. Mr. Gray said after he had signed 
the stipulation, everything was over, and it was agreed to, that 
he was going to get in touch with the owners, in fact, he tried 
to get in touch with the owners to come over there, and he 
stated at that time—I do not know which one of them said 
it, but it was stated at that time that he could not get away. 
Mr. Gray said they could not get away at the time, and the field 
examiner then asked him, “Do you have the authority?” and 
he said “Yes,” and then he went ahead, and after the signature 
was put on by him he and I both signed it, and he said that 
he was going to try to get in touch with Mr. Eanet after one 
o’clock. Then the conversation was dropped. 

Q. Now as I understand you, on each of these occasions when 
you went to the hotel for the purpose of conferring with Mr. 
Gray, Mrs. Gray was present?—[51] A. That is correct, sir. 

Q. You contend that it was she that made the statement that 
“We do not want any union here?”—A. That is correct. 

Q. Did Mr. Gray ever make that statement?—A. He did. 

Q. When?—A. When I went in there he did partly say it 
and then he caught himself and said “I have no objection to 
unions.” 

Q. When was that?—A. That was the first morning that we 
went in there after writing the letter, we went in there to find 
out why he did not reply to the letter. 

Q. Will you give us the exact phraseology or words that he 
used?—A. We went in there and we talked to him and he stated 
at that time he did receive the letter and that he would get in 
touch with Mr. Levine. And Mrs. Gray said, Mrs. Gray stated 
“We do not want any union in here. If these people belong 
to the union, we do not want them in here.” Mr. Gray then 
came back and stated, “I do not believe there is any union 
people in here. We are not union in here.” And I did not 
want to and do not now want to lie to you, I think he made 
the statement at that time that he did not want the union and 
he immediately caught himself and said “I have no objec- 
[52]tions to union workers.” 

7S3353—18-1 
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Q. This conference that you have said you had in which 
you said—well, let me get it in another way, this is the conversa¬ 
tion that you had in mind when you were answering Mr. Pur¬ 
veys questions before?—A. That is right. 

Q. Did you detail that before?—A. Yes. 

Q. Did you detail that conversation? A. I believe I did. 

Q. This so-called response of Mr. Gray’s?—A. I believe I 
did. I do not remember the exact words, word for word, but 
I believe that I did. I believe I did say that. 

Q. Did you not say at that time that he and you went in and 
that Mr. Gray said that he did not think there was any union 
representation there?—A. No. 

Q. Or anything of that sort?—A. He made the statement 
that he did not think there was anybody, and that he did not 
want any unions in there, I think. 

Q. Did you* not confine it to the fact that he did not think 
there was anybody in there that belonged to the union?—A. 
That may be correct, I do not remember just what the [53] 
words were. That may be correct. 

. Q. So that this conversation you have given us now is by 
way of addition to that that you gave in answer to Mr. Purver’s 
question?—A. I do not deny that it was not, because there 
are a great many statements made in conversations at all times, 
certainly in these conversations that have not been stated here, 
and I have not brought them out. I do not remember exactly 
all the way down the line what was said, but that was in the 
discussion all the way through. 

« * * 

Redirect examination by Mr. Purver: 

Q. At any time in your various conversations with Mr. Gray 
did he ever tell you or any of these people that he had no 
authority to act for the company?—A. No. 

♦ ♦ # 

[57] Samuel Levine, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Purver: 

Q. What is your name?—A. Samuel Levine. 

Q. What is your profession?—A. Attorney. 

Q. WTiat is your address?—A. Washington, D. C. 

Q. Do you number among your clients labor organizations?— . 
A. That is correct. 

Q. Is the charging union one of the labor organizations [58] 
that you represent?—A. Yes. 
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Q. Did you represent them during the months of March, 
April, and May of this year?—A. Yes. 

Q. Did you at their request make a telephone call or calls 
to representatives of Parkside Hotel during that period?—A. 
Yes; I did. , ' 

Q. Can you tell us about how many, and about when you 
made such calls, and what the calls were about—A. Yes. [Wit¬ 
ness examines papers.] 

Q. Please do so.—A. There were numerous calls made to 
Mr. Gray in connection with the failure on my part or the 
Union’s part to receive a reply to a letter which I had sent to 
Mr. Gray at the request of the Union, requesting collective 
bargaining. 

Q. Is that letter now in evidence as Board’s Exhibit No. 
3?—A. I believe that is the one that was identified as Board’s 
Exhibit No. 3. 

Q. Will you proceed.—A. I called Mr. Gray in connection 
with a discharge that I was advised about by the Union. On 
March 16th I was advised by the Union that employee James 
Jackson had been discharged. I called Gray that day and at 
that time asked him why I had not heard in* connection with 
my letter of the 2nd of March. [59] I also explained to him 
that the situation, as I had been advised by the Union was 
quite tense as a result of this Jackson discharge, and I thought 
it would be advisable to and I requested him to reinstate Jack- 
son and Pearson, who had also been discharged on a previous 
date, the previous day—not the previous day, but on a previous 
occasion. Pearson, I think, I was advised had been discharged 
on the 7th or 8th. Mr. Gray advised me on the telephone that 
he would put both Pearson and Jackson back to work and to 
advise the Union to that effect. I immediately called the 
Union and spoke to Hill and to Mr. Barclay and advised them 
about my conversation with Mr. Gray, and asked them take the 
two men to Mr. Gray immediately. 

Q. At any time did Mr. Gray either intimate or say or give 
you to believe that he did not have authority to act for the 
company?—A. No. 

Q. Did he ever refer you to any other person with more au¬ 
thority that he had in relation to dealings with the Union?—A. 
He did not. 

Q. How did you come to call Mr. Gray in the first place.—A. 
I had been given Mr. Gray’s name as the manager of the Park- 
side Hotel and as a matter of fact my letter was addressed to 
the attention of Mr. Gray. This was the first I had to do with 
it, and I think I was given Mr. Gray’s name, [60] although I 
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do not recall just who it was that gave me the name, but it 
was some representative of the Union. 

Q. We have stipulated in the record that you wrote a letter 
on March 2nd. You have testified concerning that letter?—A. 
Yes. 

Mr. Pur veil I now ask the reporter to mark as “Board’s 
Exhibits 8 and 9” these two documents. 

Board’s Exhibit No. 8 is a copy of a letter addressed to Park- 
side Hotel, 1336 Eye Street Northwest, Washington, D. C., 
attention Mr. Maurice Enat, over the signature of Samuel 
Levine, dated Mary 2,1946. 

Board’s Exhibit No. 9 is the same letter on the same date 
but directed and addressed to Mr. Ben Rich. 

(The documents referred to were marked “Board’s Exhibit 
8 and 9,” respectively, for identification.) 

By Mr. Purver: 

Q. I now hand you Board’s Exhibits 8 and 9 for identification 
and ask you to describe them in more detail.—A. They are car¬ 
bon copies of letters addressed to Mr. Ben Rich and Mr. Maurice 
Eanet, specifically. 

Q. Did you dictate those letters?—A. Yes, sir. 

Q. Did you sign those letters?—A. Yes, sir. 

[61] Q. Were you responsible for what took place as to seeing 
that they were mailed?—A. Correct. They were addressed 
to the Parkside Hotel, addressed to the attention of Mr. Eanet 
and Mr. Rich, as indicated on the letters. 

I might add in connection with that that on this date, May 
2nd, the date that these letters were mailed and written, I spoke 
to Mr. Gray on the telephone and asked him where—first I 
advised him that I was going to write to Mr. Eanet and Mr. 
Rich, and asked him where I should address the letters to— 
I did not know whether the two gentlemen resided at the Park- 
side Hotel, or whether they should be addressed to their places 
of business in Washington. Mr. Gray told me to address them 
to the hotel and that he would see to it that they would get the 
letters, and they were accordingly forwarded. 

Mr. Purver. I now offer in evidence Exhibits, Board’s Ex¬ 
hibits 8 and 9. 

Trial Examiner Greenberp. Has respondent’s counsel seen 
these? 

Mr. Collins. I have seen them, Your Honor. 

Trial Examiner Greenberg. Any objection to their receipt? 

Mr. Collins. I do not object to the receipt of these exhibits, 
as I indicated previously, but nobody has any recol [62] lection 


of having seen these letters at all, and I must make that point 
at this time. 

Trial Examiner Greenberg. I will receive them in evidence. 

(The documents heretofore marked “Board’s Exhibits 8 y and 
9” for identification were received in evidence.) 

By Mr. Purver: 

Q. Do you have something further to say?—A. Yes. In 
connection with your questions as to telephone conversations 
with Mr. Gray, I might say that on March 8th, I called Mr. 
Gray and left a message with the woman who answered the 
phone, who identified herself as Mrs. Gray. She said she would 
have him call back. I did not received a call back. That call, 
incidentally, was made following information given to me that 
the employee Pearson was discharged. I immediately called. 
I also called him on the 9th of March and did not get him. 
There was a message left, and he did not call back. 

On the 11th I called Mr. Gray—the same month of March— 
I did not get a call back. I spoke to his wife on the 11th of 
March. His wife at that time told me that they were not 
interested in the Union and that, as a matter of fact, the men 
who were responsible for organizing the Union had been fired 
and therefore there was no need to talk to the Union. That was 
the conversation with Mrs. Gray on the 11th. 

[63] On May 8th I attempted to reach Mr. Eanet and Mr. 
Gray and Mr. Rich. I was not able to get any of the three of 
them, and I left messages. 

On the 9th of May I called Mr. Gray. I left a message with 
his wife. Mr. Gray did call back. On the same day, the 9th, 
I spoke to Mr. Rich. I got him on the telephone at that time 
and made the request of Mr. Rich that collective bargaining 
be undertaken. I also asked for an appointment when we 
could discuss the situation and bargain. 

Q. What was the answer?—A. The appointment was re¬ 
fused and there was no assent to collective bargaining. It was 
a general conversation, rather evasive conversation on the part 
of Mr. Rich. 

Mr. Collins. I move that characterization go out. 

The Witness. I am sorry. 

* * • . 

[64] Mr. Purver. I have no further questions. 

Trial Examiner Greenberg. Mr. Levine, did you on the oc¬ 
casion which you are discussing ask Mr. Rich to state at that 
time a date upon which you could meet for the purpose of 
collective bargaining? 


52 


The Witness. I did. 

Trial Examiner Greenberg. What was his answer to that 
request? 

The Witness. His answer was that he could not set a date. 

[65] Trial Examiner Greenberg. Did you pursue the sub¬ 
ject any further? 

The Witness. Yes. 

Trial Examiner Greenberg. What did you say? 

The Witness. Well, I urged him to set a date to actually 
start collective bargaining with the Union. 

• • * 

Trial Examiner Greenberg. Did you receive any answer to 
that, to the urging, if you remember? 

The Witness. I do not recall the conversation verbatim, but 
I did not receive any answer to the request; that is, I received 
no affirmative answer to my request for a meeting for collective 
bargaining. 

• # * 

By Mr. Ptjrver: 

Q. According to the record you directed three letters to the 
Parkside Hotel; one to Mr. Rich, one to Mr. Eanet, and one to 
Mr. Gray. Did you ever get an answer to any of these three 
letters?—A. I did not. 

• • • 

[66] * CROSS-EXAMINATION 

• • • 

Q. I am not talking about your advice. I am talking about 
the fact that in this one conversation, and am I correct that 
the only conversation you had with Mr. Rich was this one?— 
A. Yes. 

Q. Is it not a fact that in the face of your direct question 
requesting a meeting for negotiation he said, “Well, you should 
take it up with our attorney”?—A. I do not recall him saying 
that, although he may have. 

Q. Do you deny that he said that?—A. I do not deny that he 
said that. 

Q. Would that not be quite, a direct answer to you?—[67] 
A. I do not recall him making that answer. 

Q. Is it not a fact that you did get in touch with their attor¬ 
ney?—A. Yes. 

Q. And you talked to me on three or four occasions?—A. 
That is right. 

Q. At least three times?—A. Yes, sir. 


Q. Is that correct?—A. Yes, sir. 

Q. And it was the subject of negotiations?—A. That is 
correct. 

Mr. Collins. That is all. 

Redirect examination by Mr. Purver: 

Q. Did the company ever agree to negotiate with any one in 
any of the numerous requests that you have testified to?— 
A. They denied and they at no time as a result of any of my 
requests agreed to in any way negotiate whether it was in 
conversation with Mr. Gray, Mr. Rich, or Mr. Eanet. 

Trial Examiner Greenberg. Did you ever ask Mr. Collins, 
after you were referred to him, did you ever ask Mr. Collins to 
set a date for negotiations? 

Q. Oh, I have asked Mr. Collins to agree to negotiate, yes. 

* * * 

[68] Re-cross-examination by Mr. Collins: 

Q. Is it not a fact that in your first conversation with you 
that I said that I would be glad to discuss the situation with 
these people?—A. Yes; Mr. Collins said'he would discuss it 
with his clients, and when you say “people” I assume you mean 
your client? 

•* # • 

Q. So that the record will be complete, did I in my last con¬ 
versation with you, or the one before the continuance, [69] 
whieh was had mainly because of my convenience, indicate 
that in those conversations it was the present contention of 
the company that as far as we knew that your organization did 
not have a representation, regardless of the cross-check? 

# * # 

A. Yes; you did. 

Q. And we rehashed the situation as to cross-check having 
been accomplished without the knowledge of either of the 
owners?—A. That was the position you took. 

* * • 

[85] Charles S. Hill, a witness called by and on behalf of 
the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Purver: 

Q. Mr. Hill , will you give the reporter your name and ad¬ 
dress?—A. Charles S. Hill, 529 Ninth Street, Northwest. 

Q. By whom are you employed, Mr. Hill?—A. Hotel Serv¬ 
ice Workers, Local 80, A. F. of L. 

Q. In what capacity?—A. Business Agent. 
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Q. As Business Agent what area does your jurisdiction 
cover?—A. The area of the District of Columbia. 

Q. And in the course of your organizing did you organize 
or help organize among the employees of Parkside Hotel?— 
A. I did. 

Q. Do you remember when you first began to organize 
among those employees?—[86] A. About February 15. I was 
asked to come, and I went there the first time February 15. 

Q. By whom were you asked to come?—A. I was asked by 
several of the employees there. 

Q. Could you name any of them?—A. Pearson was the first 
one, and I had a consultation with Pearson, Jackson and Hill, 
I think, whoever the janitor is there—I think his name is Hill. 

Q. That is Joseph Hill?—A. Yes. 

Q. And how did you go about organizing those employees?— 
A. How did I got about organizing them? Why, in response 
to their request I went to the hotel, went up the alley, came 
in the back door, and had a conference with them in the jani¬ 
tor’s quarters there, twice, at which time I got cards signed. 

Q. I have here what is marked for purposes of identification 
Board’s Exhibit 2-A to H. Can you describe them?—A. They 
were the authorization cards that we take out for the purposes 
of organization, and when a prospective member wishes to 
join the union, they sign that card, which authorizes the Local 
Joint Board, of which we are a part, to proceed for purposes 
of representation. I think at that time I had some eight or 
more. 

Q. What did you do with those cards?—A. Those cards were 
kept until such time as the field ex-[87]aminer, whoever the 
gentleman was that came over here, and after a conference 
at the Parkside Hotel and after some talk he asked for them 
and the cards were turned over to this gentleman for the pur¬ 
pose of comparing with the pay roll as of that date. 

Q. Those are the cards which we now have before us?—A. 
Yes. 

Mr. Collins. May I interrupt there? May this be off the 
record? 

Trial Examiner Greenberg. We will take a short recess. 

(A short recess was taken.) 

By Mr. Ptjrver: 

Q. Did you give these cards to the employees in February?— 
A. Yes; I gave them to them, and they were signed there on 
the premises in my presence. 

Mr. Ptjrver. I hereby offer Board’s Exhibit 2-A to 2-H, in¬ 
clusive, in evidence. 

Mr. Collins. No objection. 
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Mr. Levine. No objection. 

Trial Examiner Greenberg. I will receive Board’s Exhibit 
2-A to 2-H, inclusive, in evidence. 

(The document heretofore marked “Board’s Exhibit 2-A to 
2-H,” inclusive, for identification, was received in evidence.) 

Q. Do you know Mr. Samuel Levine?—A. I do. 

Q. Who is Mr. Samuel Levine?—A. He is the attorney for 
the Union. 

Q. Did you make any demand on the company for bargain¬ 
ing rights?—A. After having requested Mr. Levine to write 
them, he followed that up by going to the Parkside Hotel, Mr. 
Barclay and I, and telling them that we represented a majority 
of the employees there and were ready to talk business for [88] 
unionizing that house, negotiating, I think it was. 

Q. Do you remember what date was the first time you went 
to the Parkside Hotel?—A. I think it was somewhere between 
the 5th and 8th of the month, somewhere within that time. I 
think it was a little before Pearson was let out.* 

Trial Examiner Greenberg. What month? 

The Witness. March 1946. 

By Mr. Pitrver: 

Q. And with whom did you speak?—A. We spoke to Mr. 
Gray, and present at that time was a lady whom we under¬ 
stood was Mrs. Gray. 

Q. And there were just the four of you?—A. That is correct. 

Q. Mr. Barclay, yourself, Mr. and Mrs. Gray?—A. That is 
right. 

Q. And who opened the conversation? Do you remember?— 
A. Barclay led off by introducing us as to who we were. 

Q. Did Mr. Barclay refer to the letter?—A. He referred to 
the fact that Mr. Levine, the attorney, had written them, and 
that we came in response, to see what could be done towards 
negotiating, and to know if he wanted to talk to us or if he 
wished to have his attorney present there. 

Q. What did Mr. Gray answer?—A. Mr. Gray asked, after 
acknowledging in the presence of [89] us there, a few remarks, 
and said that he was opposed to the union, he didn’t care of it, 
but that he would call the employees together and talk with 
them, and whatever they so decided he guesses he would con¬ 
sider. ' 

Q. Who was Mr. Gray?—A. Mr. Gray was the manager of 
the Parkside Hotel. 

Q. Did either you or Mr. Barclay make any response to that 
statement by Mr. Gray?—A. We did. As Labor men we re¬ 
sponded in this way: that we questioned the right of a man- 
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ager to interrogate employees away from us, and we so told him 
and communicated that fact again to our attorney. 

Q. What else was said at that conference?—A. At that con¬ 
ference largely that was what we discussed. He talked, and 
he wanted to know why, if any of them belonged to the union, 
why they were there. That was joined in by both he and his 
wife, Mrs. Gray. Our answer to that was it didn’t make any 
difference about that, so long as we would be hopeful of organ¬ 
izing the place if they would let the union people in there. 

Q. Did you ask Mr. Gray to bargain with you?—A. We did. 

Q. WTiat was his answer?—A. His answer was that he was 
opposed to unions; that he would talk to the employees, and 
that he would let us know. [90] And the know we never have 
had. 

* * » 

By Mr. Purver: 

Q. How did that conference end?—A. That conference 
ended with the'fact that we told him that we expected to hear 
from him definitely whether or not within the next four or 
five days he would negotiate, and that was what we expected. 
He said, reiterated that after talking with his employees he 
would let us hear from him on the proposition of negotiating. 
And we never heard, and our attorney never heard definitely 
on it. 

Q. Did you see Mr. Gray again?—A. Yes. 

Q. WTien? 

* * * 

[91] The Witness. The next time we appeared there was on 
March 16th. Jackson, who was one of the employees at the 
Parkside, was fired about March 16th. Pearson, an employee 
there, having been fired about March 8th, and. after we had 
notice of their having been fired, on the morning of March 16th 
we called our attorney. On advice of our attorney he told us 
that he had communicated with Mr. Gray, and directed us, 
following the conversation he had with Mr. Gray, to take both 
Jackson and Pearson back to the Parkside Hotel for purposes 
of reinstatement, in keeping with the conversation he had had 
with the manager. Barclay and I did that, and he told us, after 
talking to us—he asked each one of these boys did they want 
to come back to work, to which they responded “yes.” He 
told us to send them back that afternoon, and that was our 
instructions to Jackson and Pearson, to go back on the after¬ 
noon of March 16th. 

* * * 

[93] When did you next see Mr. Gray?—A. I think the next 
time we saw him was in April, along about April 1st, somewhere 
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along about the 4th or 5th, when we were there with this gen¬ 
tleman from the Conciliator, what ever you call it. We were 
talking then, and that was the occasion- 

Q. You are referring to the National Labor Relations Board 
field examiner?—A. Yes; whatever his name was. He and we 
had a talk there, and at this conference we had those signature 
cards, and after some talk these cards were turned over to this 
field examiner, [94] and for purposes of cross-check—I think 
that is the word they used—comparing with the pay roll or 
something—they went into conference there. 

Q. Was there any agreement signed in your presence at that 
time?—A. Yes; after this had been done an agreement was 
drawn up, and Mr. Gray signed this agreement, and then some¬ 
thing was suggested about getting in touch with the gentlemen 
who were the owners of the hotel, one named Rich, I think, and 
the other—whatever their names were—and some question 
came up, and they left and were to see somebody at one o’clock 
after that, but it was agreed that they were going to sign this 
contract. In other words, it was stipulated, agreed to- 

Mr. Barclay. To a cross-check. 

The Witness. That is what it was. 

By Mr. Purver: 

Q. You are referring to what is now in evidence as a Board 
exhibit, the agreement for cross-check?—A. That is right. 

Q. Do you know of your own knowledge of any results of 
the conferences that went on later that day?—A. No; I don’t 
know of my own knowledge, no more than what this field ex¬ 
aminer said. 

Q. Did the company bargain with you from that time on?— 
A. No. 

[95] Q. Did you ever talk to the owners about bargaining?— 
A. I don’t know that we ever talked to the owners. We only 
dealt through the attorney. 

Q. You personally did not?—A. No, sir. 

Q. Did you through your attorney?—A. Yes. 

Q. As far as you know, who is the manager of the Parkside 
Hotel now—A. The same gentleman, Mr. Gray. 

Q. So far as you know, he continued to be manager?—[96] 
A. Yes. 

Mr. Purver. Thank you. That’s all. 

Cross-examination by Mr. Collins: 

Q. Mr. Hill, you were there at the hotel twice in February? 
Is that correct?—A. At least twice. 

Q. And that was prior to any conferences with Mr. Gray?— 
A. That is right. 
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Q. On those two occasions you conferred with the em¬ 
ployees?—A. Yes, sir. 

Q. And it was on those occasions that you say you got the 
signature cards that have been referred to? Is that right?— 
A. That is right. 

Q. You had no conference with Mr. Gray until a time sub¬ 
sequent to the occasion when both Jackson and Pearson were 
discharged?—A. Yes; we had a conference with Mr. Gray 
just about—my recollection is that along about the 1st of 
March Mr. Levine wrote them, along about the 8th of March— 
no; we had a conference at first before either of these fellows 
were fired, which was along, I think, is my recollection, about 
the 5th of 6th of March, when we first saw them. 

Q. That is the first time you saw Mr. Gray?—A. Yes. 

Q. And that is the first occasion when you say both Mr. [97] 
Gray and Mrs. Gray were present in addition to Mr. Barclay 
and yourself?—A. That is right. 

Q. Nobody else was present at that time?—A. That’s right. 

Q. Did you see Mr. Gray again before the occasion of these— 
well, the occasion of Pearson’s and Jackson’s discharge?—A. 
No. 

Q. It was not until subsequent to the discharge then that 
you saw Mr. Gray the second time?—A. That’s right. 

Q. In other words, you saw him once before the discharges,, 
and once after the discharges?—A. That’s right. 

* # * 

[101] Q. Now, I believe I understood your testimony to be 
that, subsequent to the occasion of the signing of the agree¬ 
ment by Mr. Gray, you had further conversation with him, 
you and Mr. Barclay, in which it was indicated to you and 
the field examiner that Mr. Gray had no authority to sign that- 
Is that correct?—A. I got that information from the field ex¬ 
aminer, because after the signing, about 1 o’clock or something 
that afternoon, he was to see these two gentlemen who owned 
the place. 

Q. Did he say that he had contacted them?—A. Yes; that 
is where I got this information from that there was a question 
about the right to sign this paper. 

Q. Did he tell you that it had been indicated in this con¬ 
ference with one of the owners that Gray had no authority to 
sign that?—A. Yes; he told me that Gray had then repudiated 
his authority to sign the contract, and from that point on we 
left it with the field examiner. 
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Q. Did. he say anything as to whether or not the owner, one 
of the owners whom he had conferred with, had stated that?— 
A. He stated that he said something like that. 

Q. He said that independent of what Mr. Gray said? Did • 
he [102] say that in his conference with one of the owners, that 
that particular owner had said that Gray had no authority to 
sign the agreement?—A. My recollection isn’t clear that that 
is what he said. He just told me—his statement was that 
Mr. Gray had repudiated his right to sign the contract. Now, 
as to what the owner said, as to what he told us the owner said, 

I have no recollection of any statement from any of the owners 
in regard to what you say. 

Q. I understood you to say that you were advised by your 
attorney that had conferred with one of the owners on the 
aspect of requesting representation in bargaining. Is that 
correct?—A. I don’t say one of them. It is my information 
that our attorney had made efforts to confer with both of the 
owners. 

Q. Well, were you advised as to what was the conference 
in that regard, in the sense of whether he did or did not have 
a conference?—A. To my best recollection I think that he 
finally talked to one of them. Anyhow, what that was between 
them I don’t know. 

* * * 

[104] Redirect examination by Mr. Purver: 

Q. Mr. Hill, before the time that that cross-check agreement 
was signed, did Mr. Gray ever give you any reason to believe 
that he did not have the authority to act for the company?— 
A. No,* he did not. He led us to believe he had the right 
right there in the room to have the cross-check. We talked 
about it with the field examiner, and he said all right, and the 
paper was drawn up. 

Q. Then after the results of the cross-check were made known, 
was that the first time he seemed to question his right?—A. 
That is the first time he seemed to question his right to sign it. 

Q. That was after the Union had shown the representative 
majority?—A. That is right. 

[105] Mr. Collins. May I interrupt, Mr. Examiner? I ask 
that the words “led us on” be stricken, unless testimony be given 
to support it. 

Trial Examiner Greenberg. I sustain that objection. 

I think that we had better have Mr. Hill restate his answer, 
because you are taking the verb out. 

* * • 
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By Mr. Ptjrver: 

Q. Did Mr. Gray ever tell you he did not have authority 
before the cross-check?—A. No. 

* * * 

Trial Examiner Greenberg. During the course of your 

[106] contact with Mr. Gray, up to and including the signing 
of that cross-check agreement, had Mr. Gray or anybody else 
connected with the hotel business ever said anything to you 
to the effect that Mr. Gray did not have authority to represent 
the hotel in those negotiations? 

The Witness. No. 

• * # * 

[107] Mrs. Annie Taylor, a witness called by and on behalf 
of the National Labor Relations Board, being first duly sworn, 
was examined and testified as follows : 

Direct examination by Mr. Pubver: 

Q. Will you give your name and address to the reporter, 
please?—A. Mrs. Annie Taylor. 

Q. By whom are you employed?—A. By Mr. Gray. 

Q. Where is it that you are employed?—A. 14th and Eye. 

Q. Is that the Parkside Hotel?—A. Yes; the Parkside Hotel. 
Q. What is your job there?—A. Housekeeper, supervisor of 
maid service. 

Q. You are in charge of the girls?—A. Yes. 

Q. Do you have the right to hire or fire the girls?—A. Yes. 
Q. Do you know someone named Jackson?—A. Yes. 

Q. Was he an employee at the Parkside Hotel?—A. Yes; as 
a bellboy. 

[108] Q. For how long, do you remember?—A. I just couldn’t 
say, but I imagine about three months. I don’t know. I don’t 
remember. 

Q. Did you ever have a conversation with Jackson about the 
union? 

# * * 

[109] A. Well, as far as I know, he was a great kidder- 

Q. No; I asked you whether he ever talked about the 

union.—A. No; he put his foot in the door one day and said 
something about “If you all don’t join the union you won’t 
be working here very long.” I said, “I am not going to join 
the union.” He was always kidding. I didn’t know nothing 
about the union. That'is all I know about it. I didn’t know 
anything about it, didn’t know whether he belonged to the union 
or anything. It never was told to me. 

Q. Do you remember whether you said anything else Jo 
. Jackson at that time?—A. No; I did not. 
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Q. You don’t remember?—A. I don’t remember. I didn’t 
say anything more, because I never cared much for him. 

[110] Mr. Ptjrver. At this time I wish to plead surprise and 
refresh the witness’ recollection from an affidavit sworn to by 
Annie Taylor on the 4th of April 1946, before a field examiner 
of the National Labor Relations Board in Washington, D. C. 

By Mr. Ptjrver > 

Q. I will now ask you, Mrs. Taylor, whether this is your sig¬ 
nature? [Showing a paper to the witness.]—A. Yes ; it is. 

Mr. Ptjrver. For the purpose of clarifying the record I will 
ask the reporter to mark this as Board’s Exhibit No. 10 for 
identification. 

(The paper referred to was marked “Board’s Exhibit 10” for 
identification.) 

By Mr. Ptjrver: 

Q. I will ask you, Mrs. Taylor, to. read the paragraph be¬ 
ginning with the words “Quite a while ago.”—A. (Reading:) 
“Quite a while ago Jackson told that there wouldn’t be anyone 
working here if they didn’t join the union, as there was going 
to be union in here. I told him that I couldn’t be made to join 
a union. I told him that if the maids joined I would fire them. 
This was when Jackson was still working here. I thought then 
that he wanted to join the union. I never told Mr. Gray about 
this.” Which I did not. 

“I have never seen a union organizer in the hotel.” And 
I have not. 

[111] Q. Is that paragraph you just read correct?—A. That 

K /»Arrpot 

Q. That is the truth?—A. Yes. 

* # # 

[113] Mr. Ptjrver. I offer in evidence as Board’s Exhibit 10 
the affidavit. 

Mr. Collins. So I may be consistent, your Honor, I object 
to the admission of the paper. It is not the proper basis for 
surprise, therefore it is not a proper basis for conviction of the 
witness. 

Trial Examiner Greenberg. I will overrule the objection and 
receive the Board’s Exhibit 10. Do you have a duplicate? 

* * * 

Mr. Purver. Let the record show that the duplicate is on 
the way to the reporter. I have no further questions. 

(The document heretofore marked “Board’s Exhibit 10” for 
identification, was received in evidence.) 

• # # 
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[122] Mr. Purver. At this time I wish to propose a stipula¬ 
tion as follows: 

“It is hereby stipulated and agreed by and between Maurice 
Eanet and Ben Rich, doing business as Parkside Hotel and 
Parkside Hotel, Inc., and the Board, that the charge, complaint 
and notice of hearing in these proceedings be amended nunc 
pro time to join Parkside Hotel, Inc., as a party respondent in 
these proceedings, and that Parkside Hotel, Inc., through its 
attorney, Mr. Collins, hereby waives service of the said amended 
papers and waives any further notice, and consents to Park- 
side, Inc., being made a party to these proceedings as though it 
had been originally served.” 

Trial Examiner Greenberg. It is so stipulated? 

Mr. Collins. It is so stipulated. It seems to me that the 
language toward the end might be corrected to substitute “re¬ 
spondent.” That is really what the company is, one company. 

* It doesn’t make any difference. 

* ♦ # 

[123] Trial Examiner Greenberg. The stipulation as read 
will be received. 

Mr. Purver. At this time the Board rests. 

Mr. Collins. You have no further suggestions to make to 
the Board on the stipulation? 

Mr. Purver. No, sir. 

Mr. Collins. Mr. Examiner, the reason I asked that ques¬ 
tion preliminarily to anything else I might say, I was hopeful 
that the Board would do what I certainly think ought to be 
done of record here at the moment, since the proceedings so far 
have failed to sustain the discharge of Pearson as being an un¬ 
fair labor act, and I move now, Mr. Examiner, that that portion 
of the complaint be dismissed, because there has been an utter 
and complete failure to support it. There is absolutely no evi¬ 
dence here that would sustain the basis of contention alleged 
in the complaint with reference to the discharge of Pearson. 

Trial Examiner Greenberg. I will reserve ruling on that 
motion, Mr. Collins. 

Mr. Collins. I also move at this time, Mr. Examiner, that 
the entire complaint, insofar as it charges unfair labor practices 
by the respondent be dismissed, because I say there is absolutely 
no evidence in this case at this point supporting the claim of 
any unfair labor practice by the respondent. 

[124] Trial Examiner Greenberg. I will overrule the motion. 

« « • 

[125] Mr. Collins. My second motion is that you dismiss 
die complaint as to unfair labor acts, other than what would be 
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considered a conformance to cross-check. As to all other things 
in there, I move a dismissal. 

Trial Examiner Greenberg. You mean as to all unfair labor 
practices other than the violation of section 85? That is re¬ 
fusal to bargain. 

Mr. Collins. In the case of the cross-check. That was the 
intent of my motion. I say in that connection there is an utter 
lack of testimony to support anything. 

Trial Examiner Greenberg. I will reserve ruling on that 
motion. 

Mr. Collins. Now I move dismissal of the complaint by 
you, Mr. Examiner, on the basis that, independent of those 
points just made, there has been a failure to support the com¬ 
plaint, as far as unfair labor practice is concerned, on the basis 
of refusing to negotiate, because the cross-check, I submit, 
wduld not accomplish, under the circumstances, bringing home 
responsibility to the respondent. 

Trial Examiner Greenberg. I will deny that motion. 

* * * 

[126] John B. Gray, a witness called by and on behalf of 
the Respondents, being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Collins: 

Q. Mr. Gray, will you state for the record your full name? 
A. John B. Gray. 

Q. Where do you reside?—A. Parkside Hotel. 

Q. Are you employed in that hotel?—A. Yes, sir. 

Q. In what capacity?—A. Manager. 

-Q. And you have been employed as manager in that hotel 
for how long?—A. Three years with these people. 

Q. You mean that three years ago they took over owner¬ 
ship?—A. Approximately that. 

Q. Prior to that time were you also employed in the hotel?— 
A. Yes, sir. 

Q. In the same capacity, as manager?—A. Yes, sir. 

Q. And for how long that time, how long before the three 
years?—A. Since 1930. That is 16 years all together. 

[127] - Q. Directing your attention to February of this year, 
did there come a time, when you were contacted by either Mr. 
Barclay or Mr. Hill, or both of these gentlemen?—A. Yes, sir. 

Q. Do you have in mind now approximately the time you 
were first contacted?—A. No; I do not. 

Q. Do you recall that it was in February?—A. I think it was 
February; yes, sir. 
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Q. Was it in the day or night that you were contacted by 
them?—A. In the daytime—never at night. 

Q. Do you recall generally the conversation that was had 
at that time between you and them?—A. Yes. I think the 
first thing I got was a letter, then a telephone call, then they 
arranged a meeting. 

Q. Whom did you get a letter from, if you recall?—A. From 
the union. 

Q. This is personal now. Do you recall the conversations 
that were had at that time? 

A. No; I don’t recall them, specially. I was very busy and 
didn’t want to waste time with them. I didn’t they they 
were what they claimed they were, so I just had a conversation 
with them. That was all. It lasted probably an hour. 

Q. About an hour?—[128] A. I think so. 

Q. By the way, was Mrs. Gray present on that occasion^— 
A. I don’t believe so. I don’t think Mrs. Gray was ever at any 
of these meetings. 

Q. Is your recollection clear on that, sir?—A. Oh, yes. 

Q. I will ask you specifically if on this first occasion Mrs. 
Gray was present and she made any remarks?—A. Not that I 
know of. Mrs. Gray was never at these meetings. These meet¬ 
ings were between us. She might have stuck her head in the 
door and make a remark, but not in the meeting. Whatever she 
said was not what I said. 

Q. Specifically, did she say anything to the effect that “We 
don’t want a union here”?—A. Oh, no; I don’t think so. 

Q. After this first meeting do you recall how long it was 
again before you had a further conference with Mr. Barclay?— 
A. We had three or four meetings. I don’t know how long be¬ 
tween they were—probably two weeks or so. 

Q. Do you recall now the substance of the conversation at 
the second conference?—A. Not especially. 

Q. Do you remember generally what it was?—A. The same 
talk over the union. A Government man came from Baltimore 
on the second or third meeting, so far as I [129] recollection. 

Q. Your recollection is that the field representative was there 
on the second occasion?—A. I think so. 

Q. Directing your attention to the second occasion, or any 
other subsequent occasion, was there ever a time when Mrs. 
Gray participated in the conversations?—A. No. 

Q. Was there ever a time subsequent to the first time when 
you conferred with these people, when Mrs. Gray either stuck 
her head in the door or otherwise stated “We don’t want any 
unions here”?—A. No; I don’t think so. 


Q. Now, this field representative, do you recall that there 
came a time when you signed a document that has been identi¬ 
fied in this case as a cross-check agreement?—A. Yes. 

Q. Was this field representative there at that time?—A. 
Yes; he was. 

Trial Examiner Greenberg. You mean the field representa¬ 
tive of the Board? 

Mr. Gollins. The field representative of the Board; yes. 

By Mr. Collins: 

Q. Did you have any preliminary conversations with him 
that you can now recall, before you signed that cross-check 
agreement—[130] A. Oh, I simply had conversations before 
it was brought up. Several things were discussed before that 
was brought up. 

Q. Was there anything said by the field representative be¬ 
fore you signed that agreement—to you?—A. Yes; there were 
several things came up before we drew up that paper. 

Q. Tell me what was said.—A. The union produced the cards 
signed by the employees, and he said—I said “Do they have the 
cards?” And he asked them for them, and took them and 
walked over to the side and looked them over and said “They 
have the signatures.” 

Q. What else did he say?—A. Then he said we' had a right 
to a cross-check. I said “What is a cross-check?” This was 
all new to me. He said a cross-check was a revote on it, and 
I said, “What do you do?” He said, “Well, you both agree 
to it, and you sign it. Then you post a notice downstairs for 
five days, and then you take a vote.” Which we did, and took 
a vote which was unanimous against the union. That is, they 
took the vote, themselves. I never infoenced them one way 
or another, but I did post the notice five days, and I thought 
that someone was going to come in and ask what had happened, 
but nobody showed up at the end of the five days, and I took 
the notice down. They made the vote among themselves, one 
of their representatives did, and they unanimously voted 
against it. I wrote in to [131] Baltimore and told them that 
the vote seemed negative, that they weren’t interested, and I 
got a letter back saying that the union had been designated as 
the representative to bargain. 

* * * 

By Mr. Collins: 

Q. Mr. Gray, so that it will be clear, in the first place, before 
they signed the agreement, was there any further conversation, 
any word by the field representative to you, that led you to 
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sign the agreement?—A. Just what I told you. They said 
they had the signatures, and that we were entitled to a revote, 
and we agreed to it. They agreed and we agreed. We posted 
the notice and had the vote. That is my understanding of it 
without any knowledge of the law, of course. 

Q. In other words, as I understand it, you understood that 
the cross-check and the notice in connection with it was going 
to precipitate another vote?—A. That is true; yes. That is 
what was stated in there, I believe, on that wording of the 
thing. 

Q. Was there any discussion by the field representative or 
anybody else there with you as to how the vote was to be [132] 
taken?—A. No; he didn’t say how the vote was to be taken. 

Q. Was there anything said to you by the field representative 
before you signed the agreement, as to the meaning of the situa¬ 
tion?—A. All I understood was that they had the signatures, 
and we were entitled to see if it was still true, I should say on 
a revote, a recheck. 

Q. In connection with this agreement, the paper that you 
signed, did you consult either Mr. Eanet or Mr. Rich, then per¬ 
sonal owners of the hotel, before you signed it?—A. I don’t 
believe I did at that moment. I think I talked to. Mr. Eanet 
half an hour before. 

Q. About signing the agreement?—A. No. 

Q. Did you ever consult with him about signing the agree¬ 
ment?—A. No; I never did. 

Q. Did you ever get authority from them to sign the agree¬ 
ment?—A. No; I never did. 

Q. Is it not a fact, Mr. Gray, that after these people took 
over the ownership of that place, and all during the time pre¬ 
liminary to this incident we are talking about, that you had been, 
advised that you were not to sign any paper unless you [133] 
consulted with the owners?—A. That is true. 

'* * * 

[136] Cross-examination by Mr. Purver: * 

Q. You were employed as manager after the partnership?— 
A. Yes. 

Q. Then you were employed as manager by the corpora¬ 
tion?—A. Yes, sir. 

Q. There were no breaks in your service?—A. No; none 
whatever. 

Q. You referred to a letter that you received from the Union. 
Did you ever answer that letter?—*A. No; I didn’t answer the 
letter. I made a phone call in a few days, called them up 
instead of answering the letter. 
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Q. Whom did you speak with?—A. The office down there, 
whoever it was. We arranged a meeting. We had a meeting, 

I suppose in a few days after I [ 137] got that letter. 

Q. Do you remember what you said in that phone call?-— 

A. Just to arrange a meeting. That was all, which they did. 
They came up and had the meeting. 

Q. Did you tell them that you had no authority to discuss 
that matter with them?—A. No. 

Q. When the gentlemen from the Union came in and talked 
to you on the various occasions, just what part of the hotel did 
the meeting take place in?—A. In the little office back of the 
desk or at the desk. There was one time when it was just out 
front. There were three or four times. W6 usually sat in the 
little office. 

Q. Does the office adjoin anything else, or is it at the end of a 
corridor?—A. It is right back of the desk. The desk is here, 
and then there is a switchboard, then there is a door, and then 
a little office right back. 

Q. Who was at the front desk?—A. Well, that is hard to say. 
There are several people that work there, that might have been 
there. Whoever the clerk was on duty was there at the time. 

Q. Does Mrs. Gray ever handle the front desk?—A. She 
might have been. 

Q. And do you remember whether she was on any of those 
' occasions?—[138] A. No; I don’t remember specially. 

* • • 

[139] Q. At the time of your meeting with the representative 
of the National Labor Relations Board did he describe to you 
the various methods of determining whether a union is the duly 
designated bargaining agent of the employees?—A. I don’t 
• think so. 

Q. You don’t remember his having done that?—[140] A. 

■ No; the only thing I know is just this letter stating that*he had 
been designated to vote, the majority. 

Q. Am I to understand then that the field representative of 
the Labor Board, on the very day that you entered into the ~ 
agreement for cross-check did not say anything else about the 
way the Board determines bargaining agents?—A. No; not- 
that I know of. I asked him what it was, and he said that they 
had the majority through the cards, and I said, “Where are the 
cards?” Then he asked for the cards and picked them up and 
walked over in the comer and looked at the cards, and he said, 
“Well, they have got the signatures.” I said, “If they have got 
the signatures, what else is there?” He say, “You can have a 
re-check.” I said, “What is a re-check?” He says, “You can 
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have a vote on it.” Then they agreed to it and I agreed to it. 
I signed the paper to vote: That is my understanding. 

Q. You signed the paper for cross-check?—A. That is right. 

Q. I am not facetious when I ask you whether you can read. 
You obviously can. I want to ask you now to read the last sen¬ 
tence on the agreement for cross-check, which is a Board ex¬ 
hibit— 

“At the conclusion of the five-day posting period, if the re¬ 
gional director is of the opinion that no valid cause to the con¬ 
trary has been shown, it will issue a [141] report on cross-check 
findings and determine that the union has been designated and 
selected as the exclusive bargaining representative of all em¬ 
ployees in the union.” 

What I was getting at, Mr. Gray, is whether the representa¬ 
tive of the Labor Board said anything to you before you signed 
the paper from which you have just read, about an election held 
by secret ballot, for instance, as one of the means, for instance, 
as one of the means that the Board used to determine bargain¬ 
ing agents? 

A. I don’t remember that he did. 

Q. He gave you no other choice?—A. Not that I remember; 
no. No; he did not. 

Q. After the result of the cross-check was made known, what 
did you do?—A. I notified the regional office of what the vote 
was. 

Q. Where?—A. In Baltimore, the result of the vote. 

Q. And what did you do in regard to the employees?—A. 
Nothing. 

Q. Did you ever talk to any employees and ask them whether 
they belonged to the union?—A. No; I never did. Whether 
they belonged to the union? 

Q. Yes. Did you ever ask them whether they were for the 
union?—A. No; I never did. I merely told them that it was 
their [142] problem to decide; that I couldn’t talk to them as 
an employer; that I had no right, and if I did, it would—well, 
I didn’t have any right to tell them that. I said: “Whatever 
you do is your own decision to make. I can’t influence you one 
way or another.” And I would not. I never did. 

Q. Is this your signature, Mr. Gray? [Showing a paper to 
the witness.]—A. Yes. 

Q. Is this a statement that you signed?—A. Yes. 

Q. Will you please read thus part of the statement which 
you just testified that you signed, starting with the. words 
“After hearing”?—A. (Reading:) “After hearing from the 
union I questioned each employee as to whether they wanted 
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the union or not, and I am of the impression that they did not 
want a union.” 

Q. That’s all. Thank you. You supplied the field exam¬ 
iner of the Labor Board with the pay-roll list, did you not?— 
A. Yes, sir. 

Q. Will you please give us the names that were on that list 
against which the cards were checked? I understand that it 
was the pay-roll list as of April 1, 1946. Is that correct, Mr. 
Gray?—A. I imagine it was. The pay roll of April 1946 is 
Gabriel Scott, Edward Jenkins, Edward Allen, Joseph Hill, 
[143] Annie Taylor, May Cartwright, Lena Moore, Mattie 
Williams, Lucy Simpson, Colleen Hill, William Hallisy-, M. 
Eanet, Irving Rich, A. Gray, J. Gray, Elsie Holman, William 
Emrich, Glen Harrison, M. Rose. 

Q. That is the list of all the employees at that time?—A. 
That’s right. 

Q. Which of those did not come within the bargaining unit? 
I understand Rich is the son of Ben Rich, the owner?—A. 
That’s right. 

Q. Annie Taylor?—A. Is the housekeeper. 

Q. She did not come within the unit?—A. Yes. 

Q. What other names on that list?—A. Well, the five maids, 
Colleen, Lucy, Mattie, Lean, and May, five maids. There are 
the two bellboys—three bellboys, two regulars and the relief 
boy, and Joseph Hill, the houseman. That is about all. * 

Q. Those are the ones that were involved in the cross¬ 
check?—A. Yes. 

* * • 

[ 144] Q. Did the union ever ask you to bargain with them?— 
A. I don’t know as you would say whether they asked me or 
not. They said they had been designated to bargain. 

Q. Then they stopped at that?—A. So far as I know. That 
is what I should say. 

Q. You want me to understand then that they came in and 
told you that they represented the employees and then stopped 
right here?—A. And wanted to bargain; yes. 

Q. DicTyou ever bargain with them?—[145] A. No; I never 
bargained with them. 

* * « 

[146] By Trial Examiner Greenberg: 

Q. Mr. Gray, when you were describing the visit that was 
made to you by the field examiner of the Board, together with 
representatives of the union, when he went and checked these 
cards did you furnish him the pay roll lists for April 1,1946?— 
A. Yes. 
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Q. And what did he do then?—[147] A. He said they had 
the majority. He said, “They have the signatures.” 

Q. Before he said that, did he do anything with the cards 
and the list?—A. Not that I remember. 

Q. But he did ask you for a pay-roll list?—A. Yes. We 
checked over the names. 

Q. Did he ask the union representatives for the cards?— 
A. Yes. 

Q. You don’t know whether he checked the cards against 
the list, or what he did?—A. No; I don’t. I imagine he did 
have the pay roll. 

Q.. Then you say after you gave him the pay-roll list and 
after he did whatever he did, he came back and told you, “They 
have a majority”?—A. That’s right. 

Q. Is this what you have just described to me, is that what 
you were referring to when you said he took the vote? You 
used the word “vote” in your direct examination. I was a 
little confused by it. I was wondering what you meant by 
“vote.”—A. No; no vote was taken, not at those meetings. 

Q. What did you mean when you said a vote was taken?— 
A. At a meeting? 

Q. I don’t know. I am trying to find out. You said some- 

[148] thing about a vote.—A. The vote was taken at the end 
of the five-day period of the posting of the recheck. 

Q. Who took it?—A. They, took it themselves, among them. 

Q. Who?—A. The employees. 

Q. Were you there?—A. No. 

Q. Who told them to take a vote?—A. I told them. I said, 
“At the end of five days you decide whether you want it or not, 
and let me know.” 

Q. Who told you that they had taken the vote?—A. Why, 
whoever gave it to me, Mattie, I think it was, Mattie Williams. 
I tried to keep out of it as much as I could, from what I under¬ 
stood that I might go to jail if I said anything, so I said, “To 
hell with it. You can take your own vote and do what you 
please. I am not going to mix up in it.” I was absolutely 
neutral in the thing and always was, and anyone there will tell 
you that. These men here will tell you that. 

Q. Now, the statement that Mr. Purver showed you a little 
while ago and asked you to read, you said you had signed that. 
Can you tell me where and when you signed that statement?— 

[149] A. Yes; I remember this meeting. That was between 
Volger and myself. 

Q. Who is he?—A. He is the field examiner of the National 
Labor Relations Board, and this is a statement I gave him at 
the first meeting. 
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Q. Before you signed that did you read it over?—A. He 
typed it and we read it over together. 

Q. Have you looked at it now? Have you read it over 
now?—A. No; I will, though. [After examining the paper.]' 
This was made up mainly for the characterization of Pearson. 
That is why this was made up. ' 

Q. Having looked at it, is that an accurate statement of 
what you told die field examiner?—A. He wrote it up and 
I read it. Probably I didn’t read it so thoroughly as I might 
have, but I should say that—let me see. [Examining the 
papers.] I should say that is all right, except probably the 
question of whether I had asked the employees whether they 
wanted a union or not. I did try to keep out of it as much 
as I could. 

By Mr. Pubver: 

Q. I can’t hear the witness—A. I say that is probably true. 

Q. Is it true or isn’t it true?—A. Well, the way it is written. 

Q. The way it is written?—[150] A. I should say it isn’t 
true. 

Q. It is not?—A. No; it is not. 

Q. In other words, you lied at the time you signed the 
paper?—A. It might be true but it might not. In other words, 
he wrote it up and I read it. That was his opinion. 

Q. Where did he get that information to write that up?— 
A. He got it from me. I was sitting in my office, and I told him 
about James Pearson and James Jackson. 

Q. You told him?—A. I told him the union had been up 
there, I imagined, because that was why he was there. 

Q. He wrote down what you told him, didn’t he? Isn’t that 
right?—A. Yes; we talked it over and he said, “Well, I will type 
this off and we will read it over together.” 

Q. And you read it over together?—A. I imagine we did, yes. 

Q. And you signed it, didn’t you?—A. I did. That is right. 

* * * 

[151] Trial Examiner Greenberg. When you signed it, did 
you mean by your signature—I will put it this way: When you 
signed it, did you go over the statement? Did you know what. 
was in it? 

Mr. Purver. The witness has stated that he did. He testified 
three or four times that he read over the statement together 
with Mr. Volger. 

The Witness. I remember him being in the office, which I 
think was the first or second time he was there, and I explained 
to him about Pearson and Jackson. That was the primary 
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subject, and I thought with the statement it was all going "to 
be fixed up. I mean it wasn’t going to amount to anything. 

Trial Examiner Greenberg. I think we understand what 
the circumstances were now. All I want to know is when you 
signed that statement were you satisfied that the contents of it 
were true? . 

« • • 

[ 152] The Witness. It says here that “after hearing from the 
union I questioned each employee as to whether they wanted 
the union or not, and I am of the opinion that they do not want 
the union.” Now, he probably wrote that in. 

By Mr. Purver: 

Q. He wrote the whole thing?—A. Yes; but whether that is 
true or not I wouldn’t say. 

Q. What did you mean by the signature? 

Trial Examiner Greenberg. Let me ask the question now. 
When I am through you will have your opportunity to question 
him. 

The Witness. I will say it is all true. That is all right. I 
signed it. Probably at the time it was all right. I don’t deny 
I read it over. He and I agreed to have some kind of a paper 
drawn up, primarily for the Board. 

Trial Examiner Greenberg. I have no further questions. 

Redirect examination by Mr. Collins: 

Q. What is the facts with reference to that statement, Mr. 
Gray? Independent of the statement there, what is the fact— 
“After hearing from the union I questioned each employee as to 
whether they wanted the union or not.” Did you or did you 
not?—A. I don’t believe I did. I think he wrote that in there. 

Mr. Collins. I have nothing more. 

Trial Examiner Greenberg. Are you offering that statement 
in evidence? 

# • * 

[153] Mr. Purver. I will ask to have this marked for identi¬ 
fication “Board’s Exhibit No. 11.” 

(The paper referred to was marked “Board’s Exhibit No. 11” 
for identification.) 

Mr. Purver. The paper which has been described by Mr. 
Gray, I now offer in evidence as Board’s Exhibit No. 11. 

Mr. Colons. I think I will object to this receipt in evidence. 
I don’t think there is any proposition for it to go in evidence. 

Mr. Purver. The witness, of course, has described this paper 
in detail. It certainly goes towards his credibility. 

Trial Examiner Greenberg. I will accept it in evidence. 
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(The paper heretofore marked “Board's Exhibit No. 11" for 
identification, was received in evidence.) 

Re-cross examination by Mr. Purver: 

Q. I understood you to testify in response to a question by 
the Trial Examiner that you told the employees to take a vote 
at the end of the five-day period of posting of [154] the agree¬ 
ment for cross-check, after the cross-check had been made?— 
A. Yes, sir. - 

Q. How do you explain your doing that in the face of the last 
few words of this agreement for cross-check, which says “If the 
regional director is of the opinion that no valid cause to the 
contrary has been shown, he will issue a report on cross-check 
finding and determine that the union has been designated and 
selected as exclusive bargaining representative of all employees 
in the union”? I refer to the last two lines of the printed 
matter on the agreement for cross-check.—A. At the conclusibn 
of the five-day posting period, if the director finds that no valid 
opinion to the contrary has been shown. What more cause 
does he want than the vote that they don’t want the union? 
They never have wanted it. They signed the cards which were 
faked on them. I don’t know who signed them. Pearson 
might have signed their signatures. This man might have 
come in and signed them. 

Q. You might have signed them?—A. I might have signed 
them. 

Q. Did you ever have any small cards given to you by the 
employees? Did they ever give you any written documents to 
the effect that they didn’t want the union any more?—A. Yes. 

[155] Q. Where are they?—A. I don’t know. 

• « * 

Mr. Purver. I am asking specific questions now. There has 
been an accusation here that the cards were faked. 

The Witness. I didn’t say that. I said I believed they had 
been faked. 

By Mr. Purver: 

Q. Have you anything to back up your statement?—A. I 
believe so. 

Q. Name it:—A. The employees themselves. 

Q. You said you had signed documents from the -employees 
that they repudiated the union. Where are these docu¬ 
ments?—A. I don’t know. 

Q. Am I to believe that you have them or not?—A. I think 
I have them. I don’t know whether I can find them or not. 

Q. How did you come to get these things?—A. I told them 
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that they should take their own vote on it. [156] That was 
when they were telling me they didn’t want the union. So it 
was among themselves. 

Q. When did they tell you, before they gave you these writ¬ 
ten documents which have so mysteriously disappeared—when 
did they tell you they didn’t want the union, before that?—A. 
Oh, right after, two or three of the boys told me they didn’t 
want the union; Bill and two or three others—they had had 
experience with unions. They told each other. 

Q. Haw did you find out what they told each other?—A. I 
have heard it from Scottie and different ones. 

Q. What other different ones?—A. The boys told me them¬ 
selves ; the bellboys. 

Q. Name them.—A. Well, Hill was the one boy. Carter, who 
is working now, and two or three others. I don’t remember 
their names. 

Q. They came to you?—A. In conversations they said they 
had had experiences with unions which were very unsatis¬ 
factory. 

• • • 

[157] Q. Did you ask them whether they had signed the 
cards?—A. They had signed the cards. They wouldn’t fool 
with the union. 

Q. In other words, you don’t know, then, whether the cards 
were faked? All you know is that certain employees told you 
they didn’t sign cards?—A. It is my belief they were faked. 
I said it was my belief. I didn’t say they were. 

Q. And you still can’t produce any of the signed withdrawals? 
Is that it?—A. I don’t know for sure. I will look and see if lean 
find them. 

Q. I take it then from your testimony that you talked with 
several of the employees about their connection with the union? 
That is right, isn’t it?—A. No; I never talked to them much 
about it. 

Q. Did you talk to any of them about the union?—A. No; 
I never talked to them, only as an employee, not as an em¬ 
ployer. I told them that the union question had come up and 
that I could not advise them one way or other other; that is 
what I learned early in the game, and that it was up to them 
to do what they wanted to, that I was out of it. That has been 
my attitude right along. 

Q. And in spite of that you directed or ordered them to run 
an election after you found out that the Labor Board by cross- 

[158] check had determined the union was the bargaining 
agent?—A. Yes; that is what Mr. Yolger told me to do. 


Mr. Collins. I object to these characterizations going into 
the questions. There is no evidence that he ordered anything 
of the kind. 

Mr. Purver. He testified that he told them. 

. The Witness. No, I did not. 

Trial Examiner Greenberg. Please let me rule on the objec¬ 
tion. I will overrule the objection. In cross-examination I 
think counsel is entitled to a little more latitude than on direct. 

Mr. Collins. He is entitled to ask leading questions, Mr. 
Examiner, but he is not entitled to assume evidence to be what 
it is not, and that is what he has done. 

Trial Examiner Greenberg. I don’t know of anything that 
he has assumed that is not in the record. 

Mr. Collins'. He has assumed that he ordered them to take 
a vote. There was no testimony that he ordered them to take 
a vote. 

Trial Examiner Greenberg. As I recollect, the witness him¬ 
self testified that he told them to take a vote. 

The Witness. No; I did not. 

Mr. Collins. No; he did not tell them. He told them they 
could take a vote, as he understood it. 

Trial Examiner Greenberg. If I am incorrect on that [ 159] I 
will stand corrected by the record. 

Mr. Collins. The whole point I make is that there is noth¬ 
ing in this record to support the suggestion in the question that 
he ordered a vote or directed a vote. I think that is a very 
important aspect of what is or is not an unfair labor act. 

Trial Examiner Greenberg. I can’t swear now exactly what 
words the witness used, but my recollection is that he in some 
form told the employees to take a vote. That is what he testi¬ 
fied. If I am incorrect on that, I can assure you I will be 
guided by the record. 

The Witness. I believe I told them that the wording of 
the posted article said that there could be a vote. 

By Mr. Purver: 

Q. I assume the posted article was the agreement for cross¬ 
check?—A. Yes. 

Q. Can you tell me where it says there is to be a vote taken 
after the cross-check has been made [.handing a paper to the 
witness] ? 

* • • 

[160] The Witness. This says that at the conclusion of the • 
five-day posted period, if the regional director is of the opinion 
that no cause to the contrary is shown, he will issue a report 
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on cross-check. What does the report on cross-check consist 
of? 

* * * 

Mr. Purver. The report on the cross-check—— 

Trial Examiner Greenberg. Mr. Purver, I direct you not to 
answer the questions. We are wasting a lot of time here. 

Mr. Purver. I agree with you, sir, a lot of time has been 
wasted, but I am not the one that is wasting it. 

Mr. Collins. I don’t think I have wasted any time. 

The Witness. Am I wasting time? I am anxious to get 
away. 

By Mr. Purver: 

Q. Have you answered that question?—A. Where it says 
whether there was to be a vote? Well, I should say that in 
my opinion a vote—whether it says a vote is to be taken ? No; 
it does not. 

# * # 

(Witness excused.) 

[161] Maurice Eanet, a witness called by and on behalf of 
the Respondents, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Collins: 

Q. Mr. Eanet, will you state your full name?—A. Maurice 
Eanet. 

Q. And as of April 1,1946, you were one of the co-owners of 
the Parkside Hotel?—A. I was. 

Q. And at the present time you are the president of the 
corporation that was formed and which had purchased the 
hotel from the partnership?—A. I am. 

Q. Directing your attention to the situation of certain de¬ 
velopments incident to unionization of employees in the Park- 
side Hotel, when was your attention first directed to that 
subject matter?—A. I think Mr. Gray mentioned that the 
unions were calling him in reference to unionizing the em¬ 
ployees, and as to the time that he mentioned it to me, I don’t 
remember any specific date. I then told Mr. Gray to listen 
as he talked to them and to see what they wanted. 

Q. Was anything else said by you in that connection?—A. 
I told him to listen to them and see what they wanted, [162] 
talk to them but not to sign any papers or anything of the 
kind; when he came to a conclusion, to come to see me, and 
at that time we would go over and see Mr. Collins. 

Q. When did you learn of what has been termed here a cross¬ 
check?—A. Well, there is a paper that was brought over to me 
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by the field examiner, whatever his name was—I think it was 
around one o’clock—right after the lunch hour period, during 
the lunch hour period-showed me a paper where Mr. Gray had 
signed “Maurice Eanet, Benjamin Rich, and Parkside Hotel, 
by John B. Gray.” When he told me what it was, I said Mr. 
Gray had no authority to sign any papers, and I says “Now, 
get Mr. Collins on the phone right now and talk to him.” And 
that is when the field examiner told me that he didn’t think 
that Mr. Gray even did the right thing by signing those papers, 
but however, he will go back and take it back to Baltimore and 
let his superiors pass on that. 

Q. To your knowledge did Mr. Volger—I believe that is his 
name—call me?—A. Yes; he did, because he made an appoint¬ 
ment with you for him. 

Q. Was that the same day?—A. No; the next morning, I 
think around ten o’clock we had the first appointment, and I 
think he was late in getting in, and he was just seen for a min¬ 
ute. Then we had another ap-[ 163]pointment with you. 

Q. That was quite some time after the cross-check wasn’t 
it?—A. Yes. 

Q. Wasn’t it nearly a month or so after the cross-check?—A. 
That is correct. 

Q. You told Mr. Volger at the time that Mr. Gray had no 
authority to sign?—A. That is what I did. 

Q. As far as you can recollect now, the occasion when you 
told Mr. Volger that, was that the day that he had indicated 
that a cross-check had been taken?—A. Yes. 

Q. Was that the day that the document he showed you was 
signed?—A. Yes. 

* » • 

[163] Cross-examination by Mr. Purver: 

Q. Mr. Gray was manager of the hotel?—A. Yes, he was. . 

Q. Did he perform the legal functions of the manager of the 
hotel?—[164] A. To a certain extent, sure, he did. 

Q. What were his limitations?—A. The limitation is that he 
can’t sign Maurice Eanet, my name. I don’t give him any au¬ 
thority to sign my name. He never has. He never signs any¬ 
thing in my name. 

Q. Doesn’t he sign receipts for things that come to the 
hotel?—A. Parkside Hotel, if somebody delivers a package. 
He puts the name “John Gray” on it. Any clerk will do that. 

* * * 

[165] By Mr. Purver: 

Q. Did Gray have the authority to hire and fire?—A. Yes; 
he had authority to hire and fire. 
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Q. And he ran the hotel, didn’t he?—A. He managed the 
hotel. You see, I am only situated half a square from the hotel. 
I am in and out two, three, four, six times a day. 

Q. Does he often consult with you?—A. Yes; he speaks with 
me. Anything that comes up that he thinks I ought to know 
about, he speaks to me. 

Q. After he has done it?—A. After he has done what? 

Q. Whatever he talks to you about.—A. If something hap¬ 
pens, boilers have to be fixed, he will tell me about things of 
that kind. 

* # * 

[166] Q. Has Gray ever ordered anything for the hotel?— 
A. Maybe sundries. He might order some sundries of some 
kind, whatever he needs. I wouldn’t know anything special. 
He might go into little tissues or might want some things. 
Even towels and linens I have been ordering every bit of it 
myself. He might get some wax or something. I wouldn’t 
question whether he needed some wax for the floor or some 
new brooms or things of that kind. 

Q. When Mr. Volger, field examiner for the Labor Board, 
came in to see you, did he tell you that the cross-check had 
been taken?—A. Yes. 

Q. Did he tell you what the result was?—A. Yes, he told me. 


Mr. Purver. At this time I have two motions to make. 
[167] The first motion is to dismiss the allegations of the com¬ 
plaint wherein they relate to the alleged discriminatory dis¬ 
charge of one Pearson. 

Trial Examiner Greenberg. Does the respondent join in 
this motion? 

Mr. Collins. Yes. 

• Trial Examiner Greenberg. Motion granted. 

Mr. Purver. I also wish to make the usual motion to con¬ 
form the pleadings to the proof as adduced, and by that I 
mean names, dates, places, spellings. I also include in that to 
cover your testimony, Mr. Collins. 

Mr. Collins. All right. 

Trial Examiner Greenberg. There being no objection, the 
motion is granted. 

* # * 

Trial Examiner Greenberg. As to all those motions for dis¬ 
missal, I will reserve ruling and rule on them in the [168] in 
termediate report. 


* * * 


BOARD’S. EXHIBIT NO. I 

» 

United States of America 
National Labor Relations Board 

Rec’d July 11,1946. N. L. R. B., Balto. Regional Office. 

3RD AMENDED CHARGE 

Pursuant to Section 10 (b) of the National Labor Relations 
Act, the undersigned hereby charges that Maurice Eanet and 
Ben Rich individually and as co-partners d/b/a Parkside Hotel 
at 1336 Eye St., N. W., Washington, D. C., employing 10 work¬ 
ers in hotel business, has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8, subsections 
(1) and (3) and (5) of said Act, in that— 

1. During March 1946, the management of the Parkside 
Hotel threatened employees of said hotel with discharge if they 
joined the Hotel Service Workers, Local 80, A. F. L., and by 
other acts and conduct interfered with, restrained and coerced 
its employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the National Labor Relations Act. 

2. On or about March 7, 1946, discharged James Pearson, 
an elevator operator and bellman, because of his membership 
in and activities on behalf of Hotel Service Workers, Local 80, 
A. F. L., and on March 16, 1946, discriminatorily refused to 
rehire him. 

3. On or about March 2,1946, and on various occasions there¬ 
after continuing to the present time, refused and refuses to bar¬ 
gain collectively with the Hotel Service Workers, Local 80, A. F. 
L., a labor organization chosen by a majority of its employees 
within an appropriate bargaining unit at the Parkside Hotel 
for collective bargaining, with respect to rates of pay, wages, 
hours of employment, and other conditions of employment. 

The undersigned further charges that said unfair labor prac¬ 
tices are unfair labor practices affecting commerce within the 
meaning of said Act. 

Hotel Service Workers, 

Local 80, A. F. L., 

Atlas Budding, 527 9th Street NW., Washington, D. C. 

By (S) Harold Barclay, Bus. Agt. 
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Do Not Write In This Space—Case No. 5 C 2052.' Docketed 
July 11,1946. 

Subscribed and sworn to before me this 10th day of July 1946, 
at Washington,'D. C., as true to the best of deponent’s knowl¬ 
edge, information, and belief. 

(S) Eugene M. Purver, 

Board Agent or Notary Public. 


United States of America 
Before the National Labor Relations Board 

FIFTH REGION 

Case No. 5-3-2052 

In the Matter of Maurice Eanet and Ben Rich, Individually 
and as Co-partners d/b/a Parkside Hotel and Hotel 
Service Workers, Local 80, A. F. L. 

COMPLAINT 

It having been charged by Hotel Service Workers, Local 80, 
A. F. L., that Maurice Eanet and Ben Rich, individually and 
as co-partners d/b/a Parkside Hotel, hereinafter referred to 
as the Respondents, have engaged in and are now engaging in 
certain unfair labor practices affecting commerce, as set forth 
and defined in the National Labor Relations Act, 49 Stat. 449, 
hereinafter referred to as the Act, the National Labor Rela¬ 
tions Board, hereinafter referred to as the Board, by the Re¬ 
gional Director for the Fifth Region as agent for the Board, 
designated by the Board’s Rules and Regulations, Series 2, 
as amended, Article IV, Section 1, hereby issues its Complaint 
and alleges as follows: 

I 

Respondents are, and have been at all times material herein, 
a partnership existing by virtue of the laws of the District of 
Columbia, having their principal office and place of business 
at 1336 Eye Street NW., Washington, District of Columbia, 
hereinafter referred to as Parkside Hotel, and are now and have 
been continuously engaged at said Parkside Hotel in the busi¬ 
ness of operating an apartment hotel. 

II 

Respondents, in the course and conduct of their business at 
the Parkside Hotel, received in return for services rendered 
and space rented, in excess of $75,000 in gross receipts during 
the calendar year 1945, and caused and continue to cause a 
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substantial amount of supplies and materials used by them 
in their business, to be purchased, delivered, and transported 
in interstate commerce from and through states of-the United 
States, other than the District of Columbia, to the Parkside 
Hotel in the District of Columbia. 

III 

Hotel Service Workers, Local 80, A. F. L., hereinafter referred 
to as the Union, is a labor organization within the meaning of 
Section 2, subsection (5) of the Act. 

IV ' - 

Respondent, by their officers, representatives, agents, and 
supervisory employees, while engaged in the operations de¬ 
scribed in paragraphs I and II above, have at all times since 
on or about March 2, 1046, down to and including the date of 
the issuance of this Complaint, interfered with, restrained, 
coerced, their employees in the exercise of the rights guaranteed 
in Section 7 of the Act by:' 

(a) Urging, persuading, and warning their employees to 

refrain from assisting, becoming, or remaining members of the 
Union; • 

(b) Questioning their employees concerning their member¬ 
ship in and activities on behalf of the Union; 

(c) Threatening their employees with loss of employment 
and other reprisals if they joined or assisted the Union, or re¬ 
fused to resign from the Union ; 

(d) Threatening their employees with discharge and other 
reprisals if they engaged in concerted activities. 

V 

Respondents, while engaged in the operations described in 
paragraph I and II above, did on or about March 7, 1946, dis¬ 
charge James Pearson, and have at all times since said date 
refused to reinstate said James Pearson to his former or sub¬ 
stantially equivalent position, and continue to refuse to rein¬ 
state said James Pearson because he joined or assisted the 
Union or engaged in concerted activities with other employees 
of the Respondents for the purposes of collective bargaining 
or other mutual aid or protection. 

VI 

In order that the employees of the Respondents may have 
the full benefit of their right to self-organization and to collec- 
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tive bargaining, and otherwise to effectuate the policies of the 
Act, all bellmen, maids, elevator operators, housemen and 
cleaners, excluding housekeeper, room clerk, and all super¬ 
visory employees with authority to hire, promote, discipline, 
discharge, or otherwise effect changes in the status of em¬ 
ployees, or effectively Tecommend such action, constitute a unit 
Appropriate for the purposes of collective bargaining within the. . 
meaning of Section 9, subsection (b) of the Act. 

VII 

On or about February 20, 1946, a majority of the employees 
of the Respondents in the unit described in paragraph VI 
Above, designated or selected the Union as their representative 
for the purposes of collective bargaining with the Respondents. 
On April 11,1946, pursuant to an Agreement for Cross-Check, 
dated April 11, 1946, in Case No. 5-R-2344, the Board con¬ 
ducted a check of the Union designation cards against the 
Respondents’ pay . roll and, on April 30, 1946, issued through 
the Regional Director for the Fifth Region, a Report on Cross- 
Check whereby the Union was certified as exclusive representa¬ 
tive for all of the employees in the unit described in paragraph 
VI above. 

VIII 

At all times since February 20, 1946, the Union has been the 
representative for the purposes of collective bargaining of a 
majority of Respondents’ employees at the Parkside Hotel in 
the unit described in paragraph VI above, and pursuant to Sec¬ 
tion 9, subsection (a) of the Act, has been and is now the exclu¬ 
sive representative of all the employees in the said unit for the 
purposes of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of employ¬ 
ment. 

IX 

On or about March 2, 1946, and on various occasions there¬ 
after, while Respondents were engaged in the operations de¬ 
scribed in paragraphs I and II above, the Union requested 
Respondents to bargain collectively in respect to rates of pay, 
wages, hours of employment, or other conditions of employ¬ 
ment, with the Union as exclusive representative of all the 
employees of the Respondents in the unit described in para¬ 
graph VI above. 
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X 

On or about March 2,1946, and at all times thereafter, down 
to and including the date of the issuance of this complaint, 
Respondents did refuse and continue to refuse to recognize the 
Union and to bargain collectively with the Union as exclusive 
representative of all the employees of the Respondents in the 
unit described in paragraph VI above. 

XI 

Respondents, by their discharge of and refusal to reinstate 
James Pearson, as described in paragraph V above, did dis¬ 
criminate and are discriminating in regard to the hire or tenure 
or terms or conditions of employment of said James Pearson, 
and did thereby discourage and are thereby discouraging mem¬ 
bership in and activities on behalf of the Union, and did there¬ 
by engage in and are thereby engaging in unfair labor practices 
within the meaning of Section 8, subsection 3 of the Act. 

XII 

Respondents, by their refusal to recognize the Union and 
bargain with the Union, as. described in paragraph X above, 
as the duly authorized representative of a majority of their 
employees in the unit set forth in paragraph VI above, did 
thereby engage in and are thereby engaging in unfair labor 
practices within the meaning of Section 8, subsection (5) of 
the Act. 

XIII 

Respondents, by interfering with, restraining and coercing 
their employees, as described in paragraph IV above, by their 
discharge of and refusal to reinstate James Pearson, as de¬ 
scribed in paragraph V above, and by refusing to recognize and 
bargain collectively with the Union, as described in paragraph 
X above, did interfere with, restrain and coerce, and are inter¬ 
fering with, restraining and coercing their employees in the ex¬ 
ercise of the rights guaranteed in Section 7 of the Act, and did 
thereby engage in and are thereby engaging in unfair labor 
practices within the meaning of Section 8, subsection (1) of the 
Act. 

XIV 

The activities of the Respondents, as set forth in paragraphs 
IV, V, and X above, occurring in connection with the operations 
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of the Respondents, described in paragraphs I and II above, 
have a close, intimate, and substantial relation in trade, traffic, 
and commerce within the District of Columbia and among 
the several states of the United States and the District of Co¬ 
lumbia, and tend to lead to labor disputes burdening and ob¬ 
structing commerce and the free flow of commerce. 

XV 

The aforesaid acts of the Respondents, as hereinbefore set 
forth, constitute unfair labor practices affecting commerce 
within the meaning of Section 8, subsections (1), (3), and (5), 
and Section 2, subsections (6) and (7) of the Act. 

Therefore, the National Labor Relations Board, on the 13th 
day of July, 1946, issues its Complaint against Maurice Eanet 
and Ben Rich, individually and as copartners d/b/a Parkside 
Hotel, the Respondents herein. 

[seal] Ross M. Madden, 

Ross M. Madden, Regional Director, 

National Labor Relations Board . 
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United States of America " 

Before the National Labor Relations Board 

FIFTH REGION 

Case No. 5-C-2052 

In the Matter of Maurice EaNet and Ben Rich, Individ¬ 
ually and as Copartners d/b/a Parkside Hotel and Hoihl 
Service Workers, Local 80, A. F. L. 

NOTICE OF HEARING 

Please take notice that on the 30th day of July 1046, at 10:00 
a. m. Eastern Standard Time, in the Hearing Room, United 
States Tariff Commission, Washington, D. C., a hearing will 
be conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set forth 
in the Complaint attached hereto, at which time and place 
you will have the right to appear in person, or otherwise, and 
give testimony. 

A copy of the Third Amended Charge upon which the Com¬ 
plaint is based is attached hereto. 

You are further notified that you have the right to file with 
the undersigned Regional Director, acting in this matter as 
agent of the National Labor Relations Board, an answer to the 
said Complaint within ten (10) days from the service thereof. 

Please take notice that duplicates of all exhibits which are 
offered in evidence will be required unless, pursuant to request 
or motion, the Trial Examiner in the exercise of his discretion 
and for good cause shown, directs that a given exhibit need 
not be duplicated. 

In witness whereof the National Labor Relations Board has 
caused this, its Complaint and Notice of Hearing, to be signed 
by the Regional Director for the Fifth Region on this 13th 
day of July 1946. 

[seal] Ross M. Madden, 

Ross M. Madden, Regional Director, 
National Labor Relations Board, 

601 American Building, Baltimore 2, Maryland. 
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United States of America 
Before the National Labor Relations Board 
Case No. 5-C-2052 

In the Matter of Maurice Eanet and Ben Rich, Individually 
and as Co-partners D/B/A Parkside Hotel and Hotel 
Service Workers, Local 80 , A. F. L. 

AFFIDAVIT OF SERVICE OF NOTICE OF HEARING, 
COMPLAINT AND THIRD AMENDED CHARGE 

Date of Mailing July 13,1946. 

I, the undersigned employee of the National Labor Relations 
Board, being duly sworn, depose and say that on the date in¬ 
dicated above I served the above-entitled document(s) by post¬ 
paid registered mail upon the following persons, addressed to 
them at the following addresses: Mr. Maurice Eanet, Parkside 
Hotel, 1336 Eye Street NW., Washington, D. C. Mr. Ben Rich, 
Parkside Hotel, 1336 Eye Street NW., Washington, D. C. 
Parkside Hotel, 1336 Eye Street NW., Washington, D. C. 
Hotel Service Workers, Local 80, A. F. L., Atlas Building, 527 
9th Street NW., Washington, D. C. Att: Mr. Harold Barclay, 
Business Agent. 

(S) Margaret Smit. 

Subscribed and sworn to before me this 15th day of July 1946. 

(S) Nettie S. Levine, 

Nettie S. Levine, 

Designated Agent, 
National Labor Relations Board. 





United States of America 
Before the National Labor Relations Board 

FIFTH REGION 

Case No. 5-C-2052 

Inthe Matter of Maurice Eanet and Ben Rich, Individually 
and as Co-partners d/b/a Parkside Hotel and Hotel 
Service Workers, Local 80, A. F. L. 

ORDER AND NOTICE OF POSTPONEMENT OF 

HEARING 

Upon request of counsel for the Respondent for postpone¬ 
ment of hearing in the above-entitled matter, and proper cause 
therefor having been shown, 

It is hereby ordered that the hearing in the above-entitled 
matter, scheduled for July 30, 1946, at 10:00 a. m. Eastern 
Standard Time, in the Hearing Room, United States Tariff 
Commission, Washington, D. C., be and the same is hereby 
postponed to August 6,1946, at 10:00 a..m. Eastern Standard 
Time, at the same place. 

Dated, Baltimore, Maryland, July 24,1946. 

[seal] Ross M. Madden, 

Ross M. Madden, 

Regional Director, 
National Labor Relations Board. 
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United States of America. 

Before the National Labor Relations Board 
Case No. 5-C-2052 

In the Matter of Maurice Eanet and Ben Rich, Individually 
and as Co-partners d/b/a Parkside Hotel and Hotel 
Service Workers, Local 80, A. F. L. 

AFFIDAVIT OF SERVICE OF ORDER AND NOTICE OF 
POSTPONEMENT OF HEARING 

Date of Mailing July 24,1946. 

I, the undersigned employee of the National Labor Relations 
Board, being duly sworn, depose and say that on the date indi¬ 
cated above I served the above-entitled document(s) by post¬ 
paid registered mail upon the following persons, addressed to 
them at the following addresses: Mr. Maurice Eanet, Parkside 
Hotel, 1336 Eye Street NW., Washington, D. C. Mr. Ben 
Rich, Parkside Hotel, 1336 Eye Street NW., Washington, D. C. 
Parkside Hotel, 1336 Eye Street NW., Washington, D. C. 
Hotel Service Workers, Local 80, A. F. L., Atlas Building, 527 
9th Street NW., Washington, D. C. Att: Mr. Harold Barclay, 
Business Agent. 

(S) Margaret Smit. 

Subscribed and sworn to before me this 24th day of July 1946. 

(S) Clara S. Shauck, 

Clara S. Shauck, 

Designated Agent, 
National Labor Relations Board. 



BOARD’S EXHIBIT NO. 2 


SAMPLE CARD 

I hereby authorize and designate the local Joint Executive 
Board of the Hotel and Restaurant Employees International 
Alliance and Bartenders International League of America to 
represent me in Collective Bargaining with my employer. 

Signature.. 

Place of employment: Parkside Hotel. 

Position . . . 

Date. 


Non.—The following individuals signed the Sample card above: 


Bd.Exh. 

Name 

Position 

Date 

3-A 

Jfuruw E, JscWin. . 

Relief boy 188. 

Feb. 17,1948 
Feb. 20.1946 
Feb. 19,1946 
Feb. 19,1946 
Feb. 19,1946 
Feb. 19,1946 
Feb. 19,1946 
Feb. 19,1946 

2-B 

Mattio Williams___ 

Maid 187.. 

2-C 

Lena Moore___ 

Maid 188. 

2-D 

Mrs. Colleen Hill... 

Maid 188.. 

2-E 

T.n<*y SlmWrw . .. .. 

Maid 190.. 

3-F 

Edward L. Allen... 

Night TUn™*" 191. 

3-0 

Joseph HID. 

Janitor 192.. 

2-H 

James Pearson_ 

Bellman ioa . , ... . 
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BOARD’S EXHIBIT NO. 3 
Law Offices, Levine & Schlesinger 

NATIONAL PRESS BLDG. 

Washington, D. C., March 2,1946. 

Parkside Hotel, 

1336 Eye Street NW., Washington, D.C. 

Att: Mr. John Gray. 

Gentlemen : Please be advised that Hotel Service Workers, 
Local 80, represents the service employees of the Parkside 
Hotel. 

Request is hereby made on behalf of the aforesaid Union 
for a conference with the representatives of your Hotel for the 
purpose of negotiating a collective-bargaining agreement cov¬ 
ering the terms of employment for said employees. 

Please advise us as soon as possible of a time and place con¬ 
venient to you for the commencement of negotiations. 

Very truly yours, 

Levine & Schlesinger. 
By Samuel Levine. 




BOARD’S EXHIBIT NO. 4 

United States of America 

National Labor Relations Board 

In the Matter of Maurice Eanet and Ben Rich d/b/a Parkside 

Hotel 

Case No. 5-R-2344 

AGREEMENT FOR CROSS-CHECK 

The undersigned Employer (herein called the Employer) 
and the undersigned labor organization (herein called the 
Union), subject to the approval of the Regional Director for the 
National Labor Relatitons Board, hereby agree as follows: 

L The Unit—All bellmen, maids, elevator operators, jani¬ 
tors, housemen, and cleaners excluding housekeeper, room 
clerk, and all supervisory employees with authority to hire, 
promote, discipline, discharge, or otherwise effect changes in 
the status of employees, or effectively recommend such action 
(herein called the Unit) constitute a unit appropriate for the 
purposes of collective bargaining. 

2. Cross-Check—A cross-check of appropriate Union and 

Employer records shall be made under the direction and super¬ 
vision of the Regional Director among all employees in the 
Unit who appear on the Employer’s pay roll for the period indi¬ 
cated below, including employees who did not work during such 
pay-roll period because they were ill or on vacation or tem¬ 
porarily laid off, but excluding employees who have since quit 
or been discharged for cause, to determine whether or not they 
desire to be represented by the Union for purposes of collective 
bargaining. The determination of the Regional Director shall 
be final and binding upon any question (including questions as 
to eligibility) raised by either party hereto relating in any 
manner to the cross-check and not specifically covered in this 
Agreement. * 

Pay-roll period of eligibility—April 1, 1946. 

3. Records—The Union and the Employer will forthwith 
make the following records available to the Regional Director: 

Records to be furnished by Union: Authorization cards. 
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Records to be furnished by Employer: list of employees 
within the unit. 

4. Report on Cross-Check and Posting—Upon the comple¬ 
tion of the cross-check, if it appears that the Union has not been 
designated by a majority of the employees in the Unit; the 
Regional Director will forthwith issue a Report on Cross-Check. 
If it appears that the Union has been designated by a majority 
of the employees in the Unit, copies of this Agreement and of 
the attached notice will be posted by the Employer for a period 
of five (5) consecutive days at usual and conspicuous posting 
places easily accessible to employees in the Unit. At the con¬ 
clusion of the 5-day posting period, if the Regional Director is 
of the opinion that no valid cause to the contrary has been 
shown, he will issue a Report on Cross-Check finding and deter¬ 
mining that the Union has been designated and selected as Hie 
exclusive bargaining representative of all employees in the 
Unit. 

Maurice Eanet and Ben Rich, 
d/b/a Parkside Hotel, 

By (S) John B. Gray, Manager. 

Hotel Service Worker Local 80, 

A. F. of L., 

By (S) Harold Barclay, Bus. Agt. & Fin. Sec’y. 

Date executed 11 April 46. 

Recommended: 

(S) Robert Volger, 

Field Examiner, National Labor Eolations Board. 

Date approved April 17, 1946. 

(S) Ross M. Madden, 

Regional Director, National Labor Relations Board. 

NOTICE 

The Agreement for Cross-Check appearing below has been 
executed in settlement of a question concerning representation 
arising under the National Labor Relations Act. The cross¬ 
check has been made pursuant to such agreement and it appears 
therefrom that the Union has been designated by a majority of 
the employees within the Unit. 

Please Take Notice that unless cause to the contrary is shown 
to the undersigned Regional Director on or before five (5) days 
from the date hereof, he will issue a Report on Cross-Check 
finding that the Union has been designated and selected as the 




exclusive representative of the employees in the Union, which 
will constitute complete and final disposition of the question 
concerning representation. 

(S) Ross M. Madden, 

Regional Director, National Labor Relations Board,. 

601 American Bldg., Baltimore 2, Md. 

Dated April 17,1946. 


BOARD’S EXHIBIT NO. 5 
United States of America 
National Labor Relations Board - - • 

PETITION FOR CERTIFICATION OF 
REPRESENTATIVES 

The undersigned Petitioner hereby alleges that the Employer 
named below has refused to recognize Petitioner as the exclu¬ 
sive collective bargaining agent of all the employees in the bar¬ 
gaining unit hereinafter described and that such refusal has 
given rise to a question concerning representation affecting 
commerce within the meaning of the National Labor Relations 
Act. Pursuant, therefore, to Section 9 (c) of said Act, Peti¬ 
tioner requests the National Labor Relations Board to inves¬ 
tigate such controversy and certify to the parties the name or 
names of the representatives designated or selected by the 
employees.- 

Do Not Write In This Space—Case No. 5 R 2344. Docketed 
4/15/46. . 

1. Name of employer: Maurice Eanet and Ben Rich d/b/a 
Parkside Hotel. 

2. Address of establishment: 1336 Eye St. NW., Washington, 
D. C. 

3. Industry: Transient Hotel. 

4. Petitioner: Hotel Service Workers Local 80, A. F. of L. 

5. The alleged appropriate bargaining unit (describe below 
groups of employees or individual job classifications) includes:. 
All bellmen, maids, elevator operators, janitors, housemen, and 
cleaners excluding housekeeper, room clerk and supervisors. 

6. The Unit contains approximately 10 employees, of which 
number 8 have designated or selected petitioner as their bar¬ 
gaining representative. 

7. The following individuals or labor organizations claim to 
represent employees in the Unit: No others. 

By (S) Harold Barclay, 

Bus. Agt. & Fin. Sec’y., 

Atlas Bldg., 527 Ninth St. N. W., Washington, D. C., 

Republic 4711. 

Subscribed and sworn to before me this 12 day of April 1946, 
at Washington, D. C. 

(S) Robert Volger, Field Examiner. 
( 95 ) 
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BOARD’S EXHIBIT 6A 


Paul M. Herzog. 

April 17,1946. 

Re: Maurice Eanet and Ben Rich, d/b/a Parkside Hotel— 

Case No. 5-R-2344 

Mr. John B. Gray, 

Manager, Parkside Hotel, 

1336 Eye Street NW., Washington, D. C. 

Dear Mr. Gray: Attached are two copies of the Agreement 
for Cross-Check and Notice which are to be posted for 5 days, 
in accordance with the terms of the agreement. 

Any inquiries received should be referred to me at the above 
address. 

Please advise us at the expiration of the 5-day posting period 
that the Agreement and Notice have remained posted for the 
5 days required. 

Very truly yours, 

Ross M. Madden, Regional Director. 

Enclosures—2. 

RMM: phc. 

Registered Mail. 

Return Receipt Requested. 

• Cc—Mr. Maurice Eanet, 828 14th Street NW., Washington, 
D. C. Mr. Harold Barclay, Business Agent (Regular Mail), 
Local 80, Hotel Service Workers, AFL., 527 9th Street NW., 
Washington, D. C. 


( 96 ) 
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BOARD'S EXHIBIT 6B 
Case No. 5-R-2344 

Rec’d 8:30, April 26, 1946. NLRB, Balto Regional Office. 

Parkside Hotel 
Eye Street at Fourteenth NW. 

WASHINGTON, D. C. 

The attached notice has been posted for five days, and it 
appears that the employees are not interested. 

Awaiting your further word, I remain, 

Respectfully yours, 

(S) John B. Gray. 

Parkside Hotel, Washington, D. C . 

Att.: Mr. Robert Volger. 
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BOARD’S EXHIBIT B7 
United States of America 
National Labor Relations Board .. 

Case No. 5-R-2344 

In the Matter of Maurice Eanet and BeN Rich D/B/A 
Parkside Hotel and Hotel Service Workers Local 80, 
A. F. of L. 

REPORT ON CROSS-CHECK 

Pursuant to the terms and provisions of the Agreement for 
Cross-Check entered into by the parties in the above-entitled 
matter in settlement of a question concerning representation 
arising under the National Labor Relations Act, ±he under¬ 
signed Regional Director of the National Labor Relations 
Board conducted a Cross-Check, the results of which are set 
forth below: Number of employees in the agreed Unit: 10; 
Number designating the Union named below, 6. 

The undersigned hereby finds that the Union has been desig¬ 
nated by a majority of the employees in the Unit, that the post¬ 
ing provisions of Section 4 of the Agreement Jor Cross-Check 
have been complied with, and that no valid cause has been 
shown why this Cross-Check should not constitute complete 
and final disposition of the question concerning representation. 

The undersigned, therefore, pursuant to Section 4 of the 
Agreement for Cross-Check, hereby finds and determines that 
Hotel Service Workers Local 80, A. F. of L., is the exclusive 
representative of all the employees in the Unit defined in Sec¬ 
tion 1 of the Agreement for Cross-Check for the purposes of 
collective bargaining in respect to rates of pay, wages, hours 
of employment, and other conditions of employment. 

Signed at Baltimore, Md., this 30th day of April 1946. 

(S) Ross M. Madden, 

Regional Director, 
National Labor Relations Board. 

( 98 ) 
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BOARD’S EXHIBIT B9 


Mat 2, 1946. 

Parksede Hotel, 

13S61 Street NW., Washington , D. C. 

Attn: Mr. Ben Rich. 

Gentlemen: Hotel Service Workers, Local 80, A. F. of L., 
having been certified by the National Labor Relations Board 
as the exclusive collective bargaining representative of the 
service employees of the Parkside Hotel, request is again made 
on behalf of said Local 80 that you advise us as soon as possible 
of a time and place convenient to you for commencement of 
negotiations. 

Very truly yours, 

Levine & Schlesinger, 
By Samuel Levine. 


SL:ss. 
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©ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9792 

National Labor Relations Board, petitioner 

v . 

Maurice Eanet and Ben Rich, Individually and as 
Copartners, Doing Business as Parkside Hotel, 
and Parkside Hotel, Inc., a Corporation, 
respondents 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


brief for the national labor relations board 


jurisdiction 

This case is before the Court upon petition of the 
National Labor Relations Board for enforcement of 
its order, dated July 31, 1947 (J. A. 4-8), 1 issued 
against Maurice Eanet and Ben Rich, as individuals 

1 References to the joint appendix of petitioner and respondents 
herein are made by the symbol w (J. A. —) ”; occasional references 
to the typewritten transcript of testimony filed with this Court as 
part of the certified record are designated “(Tr. —) ”. Whenever 
in the statement of references to the record a semicolon appears, 
the references preceding the semicolon are to the Board’s findings, 
those following are to the supporting evidence. 

( 1 ) 
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and copartners doing business as Parkside Hotel, and 
against Parkside Hotel, Inc., a corporation, respond¬ 
ents herein, pursuant to Section 10 (c) of the 
National Labor Relations Act (49 Stat. 449, 29 U. S. 
C., Secs. 151, et. seq.). This Court has jurisdiction of 
the proceeding under Section 10 (e) of the Act as 
amended, 2 since respondents 3 operate an apartment 
hotel business in Washington, District of Columbia, 
where the unfair labor practices occurred (J. A. 11; 
33-34). The Board’s decision and order (R. 1-24) 
are reported in 74 N. L. R. B. 809. 

STATEMENT OF THE CASE 

In February 1946, Hotel Service Workers, Local 80, 
A. F. of L., herein called the Union, at the request of 
respondents’ employees, began to enroll them as mem¬ 
bers (J. A. 36, 53, 54) and by February 20, the Union 
had secured the signed authorizations of.eight em¬ 
ployees, who constituted a majority of the employees 
in the appropriate unit, designating the Union as bar- 

2 The National Labor Relations Act was amended by Section 101 
of Title I of the Labor Management Relations Act, 1947, effective 

' August 22,1947 (61 Stat. 136,29 U. S. C. A, Supp. 1947, Secs. 141, 
et seq.). These amendments made no changes which affect the 
findings or order in the instant case. 

3 Respondents Eanet and Rich were copartners, doing business 
as Parkside Hotel, up to on or about July 1, 1946. At that time 
they sold the business to respondent Parkside Hotel, Inc., a Dela¬ 
ware corporation, which succeeded to all liabilities of the copart¬ 
nership; Eanet is now president and Rich is secretary of the suc¬ 
cessor corporation and they own the controlling interest therein. 
(J. A. 1,10-11; 33-34,76.) At the hearing, with the consent of its 
attorney who waived any further notice, Parkside Hotel, Inc., was 
joined as a party, and the charge, complaint, and notice of hearing 
were correspondingly amended nunc pro tunc (J. A 10; 34, 62). 
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gaining representative (J. A. 3,12; 37, 54-55, 69, 90) . 4 
On some date between February and March 16, after 
the Union’s organizational campaign had begun, 
Housekeeper Annie Taylor, a supervisor who had 
authority to hire and discharge maids (J. A. 2, 16; 
60), told Bellboy Jackson that “if the maids join [the 
Union] I would fire them” (J. A. 1-2,16; 61). Jack- 
son, like the maids, was a service employee who was 
eligible for membership in the Union (J. A. 2; 35, 36, 
37,54-55,61,90). 

On March 2, 1946, the Union’s attorney wrote a 
letter to John Gray, manager of the hotel, advising 
him that the Union represented the employees and 
requesting a conference to enter into collective bar¬ 
gaining negotiations (J. A. 37-38, 49-50, 91). No 
reply was received (J. A. 38, 66). Accordingly, sev¬ 
eral days later, on or about March 5,1946, the Union’s 
business agent, Charles S. Hill, and its financial secre¬ 
tary, Harold Barclay, called upon Manager Gray (J. A. 
16, n. 14; 36, 38, 55). Manager Gray acknowledged 
that he had received the letter, but said that he was 
busy and would get in touch with the Union in a 
few days (J. A. 38, 63-64). The union representa¬ 
tives pressed for more immediate action, and Man¬ 
ager Gray promised to get in touch with his attorney 
that day (J. A. 38). After further discussion, Man- 

4 The Board found, as the parties stipulated, that the appropri-r 
ate unit included all bellmen, maids, elevator operators, janitors, 
housemen, and cleaners, excluding housekeeper, room clerk, and all 
supervisory employees with authority to hire, promote, discipline, 
discharge, or otherwise effect changes in the status of employees, 
or effectively to recommend such action (J. A. 11-12; 35). 
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ager Gray asked, “Who all belong to the Union? 
I have no knowledge of anyone belonging to the 
Union” and, when. assured by Barclay that the em¬ 
ployees had indeed sought Union representation, Gray 
said, “Well, if they belong to the Union why are 
they workin here?” (J. A. 2, n. 3, 16, n. 14; 38-39, 
55-56). 

On April 11, 1946, the union representatives again 
presented themselves at respondents’ hotel, this time 
accompanied by a field examiner for the Board (J. A. 
41, 56-57, 64-65). After some discussion, Manager 
Gray expressed doubt as to the Union’s majority 
status (J. A. 41). The union representatives had 
the signed membership cards with them, which they 
handed to the Board’s field examiner, who inspected 
them, said that the Union appeared to have a major¬ 
ity, and suggested that this doubt could be settled 
by a cross-check of union designation cards against 
respondents’ pay roll (J. A. 41-42, 65). Manager 
Gray assented to this proposal (J. A. 41-42, 65, 68- 
70). Before Gray affixed his signature to the agree¬ 
ment, however, the Board’s field examiner asked Gray 
whether he had authority to sign the agreement on 
behalf of Eanet and Rich and he replied that he did 
(J. A. 14; 44, 46-47). Thereupon, an agreement for 
cross-check was signed by the parties (J. A. 12; 41-42, 
68, 92-94). The Board’s field examiner then checked 
the union’s cards against the pay roll of April 1, 
1946, which was furnished by Manager Gray (J. A. 
12; 4445, 69-70). The cross-check disclosed that, of 
the ten employees who comprised the appropriate unit, 


% 
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six had signed cards designating the Union as their 
bargaining representative (J. A. 12; 44, 69-70, 98). 

The agreement for cross-check provided that, if it 
appeared that the Union had been designated by a 
majority of the employees in the unit, respondents 
would post for five days a copy of the agreement for 
cross-check and a notice to the effect that the Union 
had been designated by a majority of the employees in 
the appropriate unit. The notice also stated, “Please 
Take Notice that unless cause to the contrary is shown 
the undersigned Regional Director on or before five 
(5) days from the date hereof, he will issue a Report 
on Cross-Check finding that the Union has been desig¬ 
nated and selected as the exclusive representative 77 
(J. A. 12-13; 41-42, 93). On April 17, 1946, Manager 
Gray was directed by the regional director to post this 
notice, which he did (J. A. 12; 43-44, 65, 96-97). On 
April 30, 1946, the regional director of the Board 
issued his report on the cross-check in which he 
“found and determined 77 that the Union was the ex¬ 
clusive representative of all the employees in the ap¬ 
propriate unit (J. A. 13; 44, 98). 

In the meantime, at the end of the five-day period, 
Manager Gray gave the employees cards, and directed 
them to take a poll as to whether they wished to be 
represented by the Union (J. A. 2-3; 65-66* 70, 
73-74). 6 After the poll was taken, the completed cards 
were returned to Gray (J. A. 3; 73). The employees, 

5 Respondents’ brief before the Board was certified to this Court 
as part of the record herein because of the concession therein (p. 3) 
that Manager Gray furnished the cards upon which the employees 
were polled. 
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Manager Gray testified, rejected the Union unani¬ 
mously (J. A. 65). These cards were not produced at 
the hearing and Gray testified that he did not know 
where they were (J. A. 73). Gray also testified that, in 
addition, some employees subsequently informed him 
orally that they did not want the Union (J. A. 3, n. 5; 
68-69, 73-74). Gray thereupon returned the notice to 
the regional director with a note stating that it had 
been posted for five days and that ‘‘ the employees are 
not interested” (J. A. 43-44, 65, 68, 97). 

On May 2, 1946, the Union’s attorney, by letters to 
each of the partners, again requested a bargaining 
conference with respondents (J. A. 13; 50-51, 99-100). 
No reply to these letters was received (J. A. 13; 52). 
On May 9 the Union’s attorney telephoned partner 
Rich and asked for an appointment to enter into bar¬ 
gaining negotiations (J. A. 13; 51).' Rich refused to 
set a date for such conference (J. A. 13; 51-52). In 
subsequent conferences between counsel for the Union 
and respondents’ counsel, respondents explained that 
they refused to enter into collective bargaining ne¬ 
gotiations, because the Union did not represent a 
majority of the employees and because the cross-check 
was conducted without authority from the owners 
(J. A. 13-14; 52-53). 

The Union thereafter filed charges with the Board 
alleging, inter alia, that the respondents Eanet and 
Rich by the threat of their supervisor Taylor to dis¬ 
charge employees who joined the Union and by their 
refusal to bargain collectively with the Union had 
engaged in unfair labor practices within the meaning 
of Section 8 (1) and (5) of the Act (J. A. 79). After 
the usual proceedings thereon, the Board, on July 31, 
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1947, issued its decision and order in which it found 
the facts as set forth above and concluded that re¬ 
spondents had engaged in the aforesaid unfair labor 
practices (J. A. 1-24). The Board rejected'the re¬ 
spondents’ contention that Taylor’s threat was a 
spontaneous and isolated statement which they neither 
authorized nor ratified and for which they were not 
responsible. The Board pointed out that Taylor by 
reason of her supervisory position and authority to 
hire and discharge maids “was clearly, in the eyes of 
the employees, a spokesman for management” (J. A. 
2; 60). The Board held that since respondents had no 
announced policy of noninterference in the union 
affairs of its employees, respondents were responsible 
for her threat regardless of whether they authorized or 
ratified it (J. A. 2). In addition, the Board held that 
Taylor’s threat did reflect respondents’ attitude that an 
employee’s affiliation with the Union was incompatible 
with his continued employment by respondents, for 
Manager Gray himself made this clear when, in March, 
at the first conference with Union representatives, he 
asked why the employees were working for respondents 
if they belonged to the Union (J. A. 2; 38-39, 55-56). 
The Board therefore found that respondents had 
threatened to discharge employees if they belonged 
to the Union, thereby violating Section 8 (1) of the 
Act (J. A. 1-2). 

The Board further determined that respondents had 
violated Section 8 (1) of the Act by Manager Gray’s 
conduct of the poll among their employees after the 
cross-check of membership cards had been made by 
the Board’s agent (J. A. 2-3). The Board stated 
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that every employer-directed poll as to choice of bar¬ 
gaining representative is inherently an illegal inter¬ 
ference, and that the vices of such polls are enhanced 
where, as here, the employer had previously expressed 
his opposition to the Union (J. A. 2-3, 17). It noted 
that under such circumstances “the employees are nec¬ 
essarily inhibited from a free expression of their choice 
in any vote sponsored by the employer, because they 
may reasonably doubt the secrecy of such an election, 
and their immunity from economic reprisals if their 
vote on behalf of the union should become known to the 
employer” (J. A. 17-18). The Board also found that 
the manner in which this poll was conducted was “par¬ 
ticularly coercive in that it required each employee to 
record his wishes on a card for delivery to the re¬ 
spondents” (J. A. 2-3, n. 4). This procedure, the 
Board noted, compelled “the individual employee to 
declare himself and thus risk exposure to employer 
reprisal,” when they had ample grounds for such fears, 
as evidenced by Taylor’s explicit threat of discharge 
(J. A. 3). It pointed out that such a threat takes “on 
additional force from the fact that the number of em¬ 
ployees in the unit herein involved was only nine or ten, 
and that the employees worked in close proximity with 
their supervisors, thus increasing the likelihood that 
any given employee’s attitude toward the Union would 
become known to his superiors” (J. A. 18). 

The Board found that respondents violated Section 
8 (5) of the Act by refusing to bargain with the Union 
on and after April 11, 1946 (J- A. 3). It held that 
the Union’s status as exclusive bargaining representa¬ 
tive was adequately established both by the authoriza- 
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tion cards signed in February and authenticated by 
the undenied and credible testimony of Charles Hill , 
business agent of the Union, that the cards were 
signed by respondents* employees in his presence, and 
by the cross-check of Union authorization cards 
against respondents* pay roll conducted by the 
Board’s field examiner on April 11, 1946 (J. A. 3). 
The Board overruled respondents* challenge of the 
card-check pointing out that respondents had in no 
way attacked its accuracy but relied solely on an as¬ 
serted lack of authority in Manager Gray to sign the 
agreement for the card-check (J. A. 3, n. 8). Thus 
irrespective of Gray’s authority the card-check did 
establish the Union’s status. But the Board was 
“convinced, although it is unnecessary to our decision, 
that Gray, in view of the position he occupied, the 
instructions he received from respondent Eanet, and 
his representations to our Field Examiner, had not 
only apparent but also actual authority to enter into 
the Agreement for Cross-Check on behalf of the 
respondents—authority which was not repudiated un¬ 
til after the results of the cross-check had been an¬ 
nounced to Gray and Eanet” (J. A. 3, n. 8, 14-15). 
The Board likewise rejected respondents* contention 
that the poll of employees conducted later in April by 
Gray negatived the Union’s majority status. The 
Board held that since the action of respondents in 
conducting the poll was itself an unfair labor practice 
and since the poll did not give the employees an op¬ 
portunity for fair and free choice of representatives, 
it furnished respondents “no reasonable basis for 
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doubting the employees 7 previously expressed designa¬ 
tion of the Union as their bargaining representative” 
(J. A. 3-4). 

Upon the basis of the above findings and conclusions 
the Board ordered respondents Eanet and Rich to 
cease and desist from in any manner warning em¬ 
ployees against membership in a labor organization, 
threatening to discharge employees for such member¬ 
ship or activity, questioning employees about such 
membership or activity, conducting polls to determine 
whether their employees wish to be represented by the 
Union or any other labor organization, in any 
other manner interfering with the efforts of the Union 
to negotiate or represent them, or interfering with, re¬ 
straining or coercing them in the exercise of the right 
to self-organization as guaranteed in Section 7 of the 
Act and to post notices to that effect (J. A. A-5). It 
ordered the respondent Parkside Hotel to cease and 
desist from all of the foregoing conduct, and also to 
cease and desist from refusing to bargain collectively 
with the Union, upon request to so bargain, and to 
post appropriate notices (J. A. 5-6). 

STATEMENT OF POINTS 

1. The Board properly determined that respondents 
are responsible for Taylors antiunion threat. 

2. The Board properly determined that respondents 
violated Section 8 (1) of the Act by conducting a poll 
of their employees to determine whether they wished 
to be represented by the Union. 

3. There is substantial evidence to support the 
Board’s finding that Manager Gray had not only ap- 


II 
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parent, but also actual, authority to sign the cross¬ 
check agreement on behalf of respondents. 

4. The Board properly determined that, irrespective 
of Gray’s authority to sign the cross-check agreement, 
its results furnished respondents with such notice of 
the Union’s status as to make their subsequent ques¬ 
tioning of the Union’s status unreasonable. 

5. The Board properly determined that results of 
respondents’ privately conducted poll could not be 
relied upon by them as justification for their refusal 
to recognize the Union as the representative of their 
employees. 

6. The Board’s order is valid and proper. 

SUMMARY OF ARGUMENT 

I. A threat by a supervisor that employees who 
join a labor organization will be discharged imposes 
upon the employer responsibility for the unfair labor 
practice committed, irrespective of the employer’s au¬ 
thorization or ratification of such threat. This is 
especially true in a situation, such as that here pres¬ 
ent, where the employer not only has failed to an¬ 
nounce to its employees any policy of noninterference 
in union affairs, but rather has made clear to them 
its antipathy to employing union members. 

II. An employer-conducted poll of its employees to 
determine whether they have designated a bargain¬ 
ing agent is an unlawful interference with the rights 
guaranteed employees by the Act. The coercive char¬ 
acter of such a poll is even clearer where the employer 
requires each employee to deliver to the employer in 
person his ballot under circumstances where the em- 
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ployee can reasonably fear reprisals if be asserted a 
desire for representation. 

III. There is substantial evidence to support the 
Board’s finding that Gray had both actual and ap¬ 
parent authority to sign the cross-check agreement on 
behalf of respondents. 

IV. Irrespective of Gray’s authority to sign the 
cross-check agreement, the results of the cross-check 
furnished respondents with such overwhelming proof 
of the Union’s status that they acted unreasonably in 
challenging the Union’s status. 

V. The outcome of respondents’ privately conducted 
poll, under the circumstances of this case, afforded 
respondents no basis for refusing to recognize the 
Union'as the duly designated representative of their 
employees. The conditions under which the poll was 
held were, as respondents knew, so unfair that the re¬ 
sults of the poll could not be taken as showing the 
free choice of the employees. In refusing to bargain 
because thereof respondents acted in bad faith. 

VT. The Board’s order is valid and proper. Re¬ 
spondents failed to object specifically to any of the 
provisions of the order and therefore are barred from 
raising such an issue in this Court. The order was 
properly directed to the respondent Parkside Hotel 
Co., Inc., because it had the same officers, and stock¬ 
holders as the previous partnership which committed 
the unfair labor practices and because it took over 
all the liabilities of the preceding partnership. 


/ 



ARGUMENT 


The Board properly determined that respondents are respon¬ 
sible for Taylor’s antiunion threat 

Housekeeper Taylor’s threat to Bellboy Jackson 
that she would discharge the maids if they joined the 
Union {supra, p. 3) is clearly coercive and consti¬ 
tuted an unfair labor practice within the meaning of 
Section 8 (1) of the Act. H. J. Heinz Co. v. N. L. 
R. B., 311 U. S. 514, 518; N. L. R. B. v. Arcade-Sun¬ 
shine Co., Inc., 73 App. D. C. 128, 118 F. 2d 49, 50, 
certiorari denied, 313 U. S. 567. 

Respondents contended before the Board that they 
are not responsible for Taylor’s threat because it was 
a spontaneous and isolated statement which they had 
not authorized or ratified. Respondents, as the Board 
found (J. A. 2) had no announced policy of noninter¬ 
ference in the union affairs of their employees. The 
record establishes that Housekeeper Taylor was a su¬ 
pervisor, with authority to hire and discharge maids 
(J. A. 2, 16; 60). Bellboy Jackson, to whom Taylor 
uttered the threat, was a service employee included 
within the appropriate unit, eligible to membership 
in and, in fact, a member of, the Union (J. A. 2, 5-6, 
11-12; 35, 36, 37, 54-55, 61, 90). Accordingly, as 
the Board found (J. A. 2), in Bellboy Jackson’s eyes, 
Housekeeper Taylor was a representative of manage¬ 
ment. Under well-established principles of law, re¬ 
spondents are responsible for Taylor’s threat, regard¬ 
less of whether it was authorized or ratified. H. J. 
Heinz case, supra, 311 U. S., at 520; InVl Ass’n of 
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Machinists v. N. L. R. B., 311 U. S. 72, 80; Birming- 
/ haw Post Co. v. N. L. R. B., 140 F. 2d 638, 639-640 
(C. C. A. 5); N. L. R. B. v. Clinch-field Coal Corp., 
145 F. 2d 66, 68 (C. C. A. 4) ; R. R. Do'tmeTley & Sons 
Co. v. N. L. R. B., 156 F. 2d 416, 420 (C. C. A. 7), cer¬ 
tiorari denied, 329 U. S. 810. 

In addition, as the Board found (J. A. 2), House¬ 
keeper Taylor’s threat actually reflected respondents’ 
antiunion attitude, which was subsequently expressed 
in Manager Gray’s question to Union representatives 
Hill and Barclay, when they first approached Man¬ 
ager Gray on about March 5, 1946, “Well, if [the 
employees] belong to the Union, why are they work¬ 
ing here?” (J. A. 2; 38-39, 55-56). Furthermore, " 
respondents’ refusal to bargain with the Union, dis¬ 
cussed, infra, pp. 23-26, and the employee poll, taken at 
Gray’s direction, which the Board found to be in 
violation of Section 8 (1) of the Act {infra, pp. 15-20), 
are further indications of respondents’ antiunion at¬ 
titude to which Housekeeper Taylor was giving vent 
in her threat to Bellboy Jackson. Accordingly, the 
Board properly determined that Taylor’s statement, 
reflecting as it did, respondents’ own attitude, was 
not merely an isolated statement, but rather consti¬ 
tuted an unfair labor practice for which they were 
properly responsible (J. A. 1-2). 
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The Board properly determined that respondents violated 
Section 8 (1) of the Act by conducting a poll of their em¬ 
ployees as to whether they wished to be represented by the 
Union 

As indicated above {supra, pp. 5-6), after the 
cross-check had established that the Union had been 
designated by a majority of respondents’ employees 
in an appropriate unit, a poll was conducted among 
the employees, at Manager Gray’s instigation, upon 
cards furnished by Manager Gray, to determine 
whether the employees desired to be represented by 
the Union. As the Board pointed out, any such em¬ 
ployer-conducted poll is an illegal interference (J. A. 
3, 17-18). The mischief which inheres in respond¬ 
ents’ conduct of a poll is strikingly emphasized by a 
consideration of the nature of an electoral contest. 
Reference of disputed matters to the electoral process 
for decision is axiomatic in democratic society. 
Fundamental to the acceptance of the results of an 
election as dispositive of the contested issue is con¬ 
fidence in the impartiality of the conduct of the elec- 

*■ 

tion. A poll conducted under the auspices of one of 
the contestants to the issue, by virtue of its interest in 
a particular result, cuts to the heart of the vital 
requisite of impartiality. Consequently an employer- 
conducted poll invites distrust and suspicion upon the 
part of the employees and the union and is conducive, 
not to a settlement of issues, but to an aggravation of 
rancor and dispute. 

Lack of confidence in employer-conducted polls 
arises not only from the basic infirmity of fear that 
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the ballot may not be secret, but also from funda¬ 
mental defects in their management which militate 
against accuracy of result. A well-conducted election 
calls for expert and experienced judgment in provid¬ 
ing procedures and safeguards in such essential mat¬ 
ters as (1) unsuggestive statement of the issue;* 
(2) preparation of eligibility lists; (3) identification of 
voters; (4) time limits upon and methods for chal¬ 
lenges to the eligibility of voters, the marking of a 
ballot, or the phase of an election; (5) tally of ballots; 
(6) impounding of disputed ballots; (7) opportunity 
to place observers; (8) announcement and certifica¬ 
tion of results; and (9) methods for resolving dis¬ 
putes which inevitably arise in connection with an 
election. 7 Provisions for such matters are either 

6 In the conduct of impartial public opinion polls a recognized 
prerequisite to accurate results is the unbiased wording of ques¬ 
tions. Gallup, A Guide to Public Opinion Polls (1944), 40-41. 
Suchman and Guttman, A Solution to the Problem of Question 
“Bias 11 Public Opinion Quarterly 445 (Fall, 1947). A recent 
expert study of the subject sharply criticized the one-sided word¬ 
ing of questions in public opinion polls as productive of distorted 
results. Komhauser, Are Public Opinion Polls Fair to Organ¬ 
ized Labor?, 10 Public Opinion Quarterly 484, 487-496 (Winter, 
1946-47). Comment elicited by this study, although taking issue 
with Dr. Komhauser on other matters, largely confirmed his obser¬ 
vations with respect to the abuse of the wording of questions. 
Link, Freiberg, Platten, and Clark, Is Dr. Komhauser Fair to 
Organized Labor?, 11 Public Opinion Quarterly 198, 200-201, 
207-208,209-211 (Summer, 1947). 

7 The intricate problems which arise in the conduct of an election 
are illustrated by N. L. R. B.\. A. J. Touter Company, 67 S. Ct. 
324; Semi-Steel Casting Company v. N. L. R. B., 160 F. 2d 388 
(C. C. A. 8), certiorari denied, October 13,1947; and Wilson Ath¬ 
letic Goods Mfg. Co., v. N. L. R. B., 164 F. 2d 637 (C. C. A. 7). 
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rudimentary or nonexistent in employer-conducted 
elections. Yet no ballot may fairly be termed secret 
or accurate which fails to provide a high standard of 
adherence to these elementary requirements. 

Courts have had occasion to observe the complete 
unreliability of employer-sponsored polls as a fair cri¬ 
terion of employee preference. American Enka Cor¬ 
poration v. N. L. R. B., 119 F. 2d 60, 62-63 (C. C. A. 

4); N. L. R. B. v. New Era Die Co., Inc., 118 F.-2d 
500, 503 (C. C. A. 3). Such polls serve “as an in¬ 
vasion of a sphere reserved to employees and as an 
invitation to them to repudiate the union’s position,” 
and are violative of fundamental rights under the Act. 

F. W. Woolworth Co. v. N. L. R. B., 121 F. 2d 658, 
661 (C. C. A. 2) ; N. L. R. B. v. Sunshine Mining Co., 
110 F. 2d 780, 785-786 (C. C. A. 9), certiorari denied, 
312 U. S. 678; N. L. R. B. v. Colton, 105 F. 2d 179, 
181-182 (C. C. A. 6); N. L. R. B. v. Blanton Co., 121 
F. 2d 564, 566-568, 571 (C. C. A. 8); Shell Oil Co., 
Inc., v. N. L. R. B., 128 F. 2d 206 (C. C. A. 5). 

The Board found (J. A. 2-3) that respondents’ poll 
in this case was particularly coercive because it was 
conducted by having each employee in person deliver 
to Manager Gray his card indicating whether he 
desired the Union, thus requiring each individual em¬ 
ployee to declare himself to the employer and risk 
exposure to employer reprisal; and that its coercive 
character was enhanced by Housekeeper Taylor’s * 
earlier threat to discharge employees who joined the 
Union. These circumstances make it obvious that 
respondents’ behavior was conducive to eliciting not 
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the free choice of the employees but rather a reflection 
of respondents 7 will. Indeed, the taking of the poll 
immediately after posting the Board's notice that six 
of the ten employees in the unit had designated the 
Union as their representative {supra, pp. 4^5) was in 
effect a statement by respondents to the employees 
that respondents were not satisfied with that result. 
Cf. N. L. jR. B. v. New Era Die Co., Inc., 118 F. 2d 
500, 508-504 (C. C. A. 3). It is not surprising there¬ 
fore that respondents' poll indicated a repudiation 
of the Union; but because the poll itself was coercive, 
its result is meaningless. N. L. R. B. v. Kiddie Kover 
Mfg. Co., 105 F. 2d 179, 181-182 (C. C. A. 6). Cf. 
N. L. R. B. v. Remington Rand, Inc., 94 F. 2d 862, 
870 (C. C. A. 2), certiorari denied, 304 U. S. 576 and 
585; N. L. R. B. v. Lane Cotton Mills Co., Ill F. 2d 
814, 816 (C. C. A. 5) ; N. L. R.xB. v. New Era Die Co., 
118 F. 2d 500, 503-504 (C. C. A. 3). 

Respondents contend that Manager Gray conducted 
the poll because he mistakenly thought that it was part 
of the cross-check procedure for establishing the 
Union’s representative status. The Board did not 
credit Manager Gray's testimony that the Board's 
field examiner told him that the cross-check would be 
followed by an election (J. A. 2-3, n. 4), although it 
thought Gray might have honestly misunderstood the 
explanation by the field examiner of the Board's cross¬ 
check and secret-ballot techniques as alternative meth¬ 
ods of settling a question concerning representation 
(J. A. 2, n. 4). The Board's procedure in this regard 
is so well established and the Board’s consistent policy 
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against all employer conducted polls so well known, it 
is inconceivable that the field examiner should have 
told Gray anything remotely resembling what Gray 
attributed to him. Gray admitted (J. A. 2-3, n. 4; 66), 
that the field examiner had not explained to him the 
mechanics of the supposed election. And even if the 
cross-check arrangement had contemplated that some 
election was to be held, clearly it would not have been 
conducted by the method adopted by Gray which was 
particularly coercive in that it required each employee 
to record his wishes on a card for personal delivery to 
respondents (J. A. 2-3, n. 4). In the light of these 
circumstances, Gray’s explanation certainly deserves 
no credence. It should be particularly noted that 
Gray’s alleged misunderstanding is inconsistent with 
the agreement for cross-check, which he signed (J. A. 
42, 65, 92-93), and which does not provide for a poll; 
and that the poll was taken after the notice concerning 
the cross-check had been posted, which notice, while 
providing that the regional director would designate 
the Union as the exclusive bargaining representative 
unless cause to the contrary is shown, did not direct 
any further action whatever on the part of respondents 
(<r. A. 43-44, 65-66, 70, 73-74, 93-94). 

Assuming, however, that Gray misunderstood what 
the field examiner told him, such misunderstanding 
affords no defense to the violation of the Act in taking 
the poll. Whatever Gray did as a result of his mis¬ 
understanding was at his peril, and the absence of 
specific illegal intent on Gray’s part was no excuse 
for violating the Act. Cf. Republic Aviation Corp. v. 


20 



\ 



J 


N. L. R. B., 324 U. S. 793, 795; N. L. R. B. v. McKes¬ 
son & Robbins, Inc., 74 App. D. C. 28, 121 F. 2d 84, 
87, certiorari denied, 314 U. S. 674; Kansas City 
Power and Light Co. v. N. L. R. B., Ill F. 2d 340, 
347 (C. C. A. 8) ; N. L. R. B. v. Illinois Tool Works, 
153 F. 2d 811, 814 (C. C. A. 7). 


in 

There is substantial evidence to support the Board’s finding 
that Manager Gray had not only apparent, but also actual, 
authority to sign the cross-check agreement on behalf of 
respondents 

Before the Board respondents defended their refusal 
to bargain on the ground that the Union was not at 
any time here material the duly designated bargaining 
agent of their employees. The Board held that this 
defense was not open to respondents because in a 
properly conducted Board cross-check of union mem¬ 
bership cards against the respondents’ pay roll it had 
been determined that the Union was the duly desig¬ 
nated representative (J. A. 3). Acting pursuant to 
Section 6 of the Act {infra, p. 29), which authorizes 
the Board to make such rules and regulations as may 
be necessary to carry out the provisions of the Act, the 
Board adopted a rule (Article III, Section 12, infra, 
pp. 32-33), providing for consent, cross-check agree¬ 
ments. The rule permits the parties to a representa¬ 
tion proceeding pending before the Board to dispense 
with all formal proceedings by entering into an agree¬ 
ment as to the scope of the appropriate unit, the pay 
roll to be used in determining what employees within 
the appropriate unit shall be eligible to be counted 
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and the method of conducting such consent cross-check. 
The rule provides that a consent cross-check under 
such an agreement shall be conducted under the direc¬ 
tion and supervision of the regional director and that 
the rulings of the regional director on all matters shall 
be final, and the statement by the regional director of 
the results thereof shall be final. 

This device works to the advantage of both the 
parties involved and the Board. To the parties, it 
affords a speedy and convenient means of resolving 
any question concerning representation, enabling them 
to embark upon the process of collective bargaining at 
an early stage. To the Board, it offers a means of 
disposing of many of the representation cases which 
arise before it without the necessity of lengthy and 
costly procedures; thereby also making possible 
prompt effectuation of the collective bargaining poli¬ 
cies of the Act. 

In the instant case, as the result of the confer¬ 
ence on April 11,1946, between Union representatives, 
Manager Gray, and the Board’s field examiner, Man¬ 
ager Gray consented to have the issue of the Union’s 
representation of respondents’ employees resolved by 
such a consent card-check. As a result of this under¬ 
standing the Union, as required by the Board’s Rules, 
filed with the Board a formal “Petition for Certifica¬ 
tion of Representatives” (J. A. 42-43, 95) and all 
parties signed a formal “Agreement for Cross-Check” 
(J. A. 42-43, 65, 68, 92-93). The signature on behalf 
of the respondents appears in the following form 
“Maurice Eanet and Ben Rich, D/B/A Parkside 
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Hotel, By (s) John B. Gray, Manager” (J. A. 93). 
Manager Gray admits he signed the agreement (J. A. 
65,68). However, respondents allege that Gray had no 
authority to sign the agreement on their behalf and 
argue .that therefore they are not bound by the de¬ 
termination of union representation made in that 
proceeding. The Board found that Gray did have 
both actual and apparent authority to sign the agree¬ 
ment on behalf of respondents and that his signature 
bound respondents (J. A. 3, n. 8,14-15). This finding 
is amply supported by the evidence. 

The testimony of respondents 7 witnesses, Eanet and 
Gray, establishes that Gray was, and for sixteen years 
had been, in charge of the hotel with the title of 
Manager, with the right to hire and discharge em¬ 
ployees and generally to manage the business (J. A. 
14; 63, 66,77-78). When the Union first sought recog¬ 
nition from respondents, Gray consulted with Re¬ 
spondents Eanet and Rich, and was directed by them 
to meet with the Union representatives (J. A. 14; 76). 
Thereafter Gray regularly met with the Union rep¬ 
resentatives and at no time informed them of any 
limitation on his authority to represent the respond¬ 
ents (J. A. 14; 48, 49, 59-60). Nor did Eanet or Rich 
at any time prior to the report of the results of the 
card-check notify either the Union or any Board rep¬ 
resentative of any limitation on Gray’s authority to 
represent them (J. A. 14, n. 8). On the occasion that 
Gray signed the agreement for a cross-check he was 
asked by the Board’s field examiner whether he had 
authority on behalf of Eanet and Rich to enter into 
such an agreement and Gray stated that he did 
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(J. A. 3, n. 8, 14; 44, 46, 47, 59). Thereafter Gray 
furnished the field examiner with respondents’ pay 
roll and posted the notice of the cross-check for five 
days as required by the agreement (J. A. 12-13; 
43-45, 65, 69, 97). - - 

These facts fully justified the Board in finding that 
Gray had actual authority to sign the consent cross¬ 
check agreement (J. A. 3, n. 8). They also support 
the Board’s further finding that respondents held out 
Gray as possessing authority to sign the cross-check 
agreement and that the Board agent acted reasonably 
in relying on Gray’s apparent authority in accepting 
his signature (J.'A. 14^-15). The law is well estab¬ 
lished that by appointing and holding out Gray as gen¬ 
eral manager of the hotel, and authorizing him to meet 
and represent them in negotiating labor relations with 
the Union, respondents Eanet and Rich furnished 
third persons with reasonable ground to infer that 
Gray’s authority included the authorization to sign 
agreements incidental to the negotiations with the 
Union and necessary to accomplish the purpose of the 
negotiations. American Law Institute, Restatement 
of the Law of Agency, Sec. 50. 

TV 

The Board properly determined that, irrespective of Gray’s 
• authority to sign the cross-check agreement, its results fur¬ 
nished respondents with such notice of the Union’s status 
as to make their subsequent questioning of the U nion’s status 
unreasonable 

The Board further held that, even though the cross¬ 
check were not to be given the same legal effect as a 
Board certification, the impartial check of the mem- 
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bership cards against the pay roll at least establishes 
the fact that on that date the Union was the freely 
chosen representative of the employees in the appro¬ 
priate unit (J. A. 3). Respondents at no time ques¬ 
tioned the accuracy of the cross-check. As the Board 
held (J. A. 15), an impartial check of authorization 
cards against an employer’s pay roll constitutes a 
reasonable mode of proof of the union’s majority. 
Faced with such proof, an employer commits an un¬ 
fair labor practice by refusing to bargain, unless his 
doubt as to the union’s status later proves to be well 
founded. N. L. R. B. v. Bradford Dyeing Assn., 310 
U. S. 318, 339; Int’l Assn, of Machinists v. N. L. R. B., 
71 App. D. C. 175,110 F. 2d 29, 38, affirmed 311 U. S. 
72; Lebanon Steel Foundry Co. v. N. L. R. B., 76 App. 
D. C. 100, 130 F. 2d 404, 409, certiorari denied, 317 
U. S. 659; N. L. R. B. v. Hobbs Co., 132 F. 2d 249, 251 
(C. C. A. 1). Here, as the Board found (J. A. 3, 12, 
n. 3, 13), the Union did have a majority (J. A. 37, 
54r-55, 69, 70). So the respondents’ refusal to bargain 
with it was an unfair labor practice. 

y 

The Board properly determined that the results of respond¬ 
ents’ privately conducted poll could not be relied upon by 
them as justification for their refusal to recognize the Union 
as the representative of their employees 

Respondents’ asserted doubt of the Union’s ma j 
jority status is based solely on the result of the poll 
conducted by Gray’s direction which disclosed that 
the employees did not desire to be represented by the 
Union. As demonstrated above, the poll in question 
was coercive and its result is, accordingly, without 
significance {supra, pp. 15-20). Under these circum- 
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stances, respondents cannot rely upon that poll for 
any purpose whatever; they cannot use the result 
of the poll in question to establish their claim nor can 
they rely upon it to cast doubt upon the Union’s ma¬ 
jority status. N. L. R. B. v. Kiddie Kover Manufac¬ 
turing Company, 105 F. 2d 179, 181-182 (C. C. A. 6) ; 

N. L. R. B. v. New Era Die Co., 118 F. 2d 500, 503, 
504 (C. C. A. 3). Accordingly, the Board concluded 
(J. A. 4, 17-18), any alleged doubt which was based 
on this poll was spurious, and therefore respondents 
did not in good faith entertain any doubt of the 
Union’s majority. The lack of good faith is demon¬ 
strated by the entire gamut of respondents’ anti¬ 
union conduct, including (1) the arbitrary refusal 
to acknowledge the results of the cross-check as rea¬ 
sonable proof of the Union’s majority, 8 (2) the anti¬ 
union animus evinced in Taylor’s threat to Jackson 
{supra, pp. 3,13-14),* (3) Manager Gray’s question to 
Hill and Barclay, “Well, if [the employees] belong to 
the Union why are they working here?” 10 (4) the co- 

8 Cf. N. L. R. B. v. Bradford Dyeing Ass’n, 310 U. S. 318, 339; 
Int'l Ass'n of Machinists v. N. L. R. B ., 71 App. D. C. 175,110 F. 
2d 29, 38, affirmed, 311 U. S. 72; N. L. R. B. v. New Era Die Co ., 
118 F. 2d 500,503-504 (C. C. A 3). 

0 H. J. Heinz Co. v. N. L. R. B., 311U. S. 514,518; N. L. R. B. v. 
Arcade-Sunshine, Inc., 73 App. D. C. 128, 118 F. 2d 49-50, 
certiorari denied, 313 U. S. 567. 

10 Cf. Press Co. v. N. L. R. B., 73 App. D. C. 103,118 F. 2d 937, 
942, certiorari denied, 313 U. S. 595; N. L. R. B. v. Arcade-Sun¬ 
shine Co., 73 App. D. C. 128,118 F. 2d 49-50, certiorari denied, 313 

O. S. 567; N. L. R. B. v. Clarksburg Publishing Co., 120 F. 2d 976, 

979-980 (C. C. A. 4); R. R. Donnelley & Sons Co. v. N. L. R. B., 
156 F. 2d 416, 419 (C. C. A 7), certiorari denied, 329 U. S. 810; 
N. L. R. B. v. Lipshutz, 149 F. 2d 141,142 (C. C. A. 5); Gamble- 
Robinson Co. v. N. L. R. B., 129 F. 2d 588, 589 (C. C. A 8); N. L. 
R. B. v. M. A. Hanna Co., 125 F. 2d 786,788 (C. C. A 6). r 
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ercive poll late in April 1946, n and (5) the refusal 
to meet with the union representatives. 12 In view of 
these circumstances, the Board properly concluded 
(J. A. 4) that respondents entertained no doubt, in 
good faith, of the Unions majority status and that 
they refused to bargain in violation of Section 8 (5) 
of the Act. 

VI 

The Board’s order is valid and proper 

The Board’s order (J. A. 4-8) requires respondents 
Eanet and Rich as individuals and as the copartner¬ 
ship doing business as Parkside Hotel to cease and 
desist from their unfair labor practices, to post notices 
at the hotel operated by their successor, Parkside 
Hotel, Inc., stating that they would not interfere in 
the exercise of their rights under the Act by the em¬ 
ployees of Parkside Hotel, Inc., and to notify the 
regional director of steps taken in compliance with the 
order. In view of the fact that Eanet and Rich were 
responsible for the unfair labor practices committed 
before July 1, 1946, and because they now own the 
controlling interest in Parkside Hotel, Inc., and are 
its president and secretary, respectively, the Board was 
of the opinion that it would effectuate the policies of 
the Act to enter such an order against Eanet and Rich 

11 Int’l Ass’n of Machinists v. N. L. R. B ., 71 App. D. C. 1?5,110 
F. 2d 29,37, affirmed, 311U. S. 72; N. L. R. B. v. Arcade-Sunshine , 
Inc., 73 App. D. C. 128,118 F. 2d 49,50, certiorari denied, 313 U. S. 
567; N. L. R. B. v. Burry Biscuit Corp., 123 F. 2d 540,543 (C. C. A 
7); Titan Meted Manufacturing Co. v. N. L. R. B., 106 F. 2d 254, 
260 (C. C. A. 3), certiorari denied 308 U. S. 615. 

12 Cf. N. L. R. B. v. Richter’s Bakery , 140 F. 2d 870,872 (C. C. A 
5), certiorari denied, 322 U. S. 754. 


27 


and against the copartnership because of their rela¬ 
tionship to the employing enterprise. Bethlehem 
Steel Co, v. N. L. R. B,, 74 App. D. C. 52, 120 F. 2d 
641, 650-651. Cf. N. L. R. B, v. Pennsylvania Grey¬ 
hound Lines, Inc,, 303 U. S. 261, 263; Consolidated 
Edison Co. v. N. L. R. B. et al., 305 U. S. 197, 219. 

The Board ordered respondent Parkside Hotel, Inc., 
a corporation, present owner of the employing enter¬ 
prise, to cease and desist from its unfair labor prac¬ 
tices ; upon request, to bargain with the Union; to post 
appropriate notices; and to notify the regional direc¬ 
tor of steps taken in compliance with the order (J. A. 
5-8). In view of the terms of the stipulation .by 
which respondent Parkside Hotel was named as a 
party to the suit, the fact that it was essentially an 
incorporation by respondents Eanet and Rich of their 
former partnership, the continuance of the business 
under the same name and management, the absence of 
any change in the real ownership of the business, and 
the assumption of all liabilities of the former business 
by the corporation {supra, p. 2, n. 3), naming it as the 
party to whom the bargaining order is directed is 
clearly proper. Bethlehem Steel Co. v. N. L. R. B., 14: 
App. D. C. 52,120 F. 2d 641,650-651. Cf. N. L. R. B. 
y. Blair Quarries, Inc., 152 F. 2d 25 (C. C. A. 4); 
N. L. R. B. y. Adel Clay Products Co., 134 F. 2d 342, 
346 (C. C. A. 8). 

Moreover, under Section 10 (e) of the Act, there is 
no issue here concerning the validity of the Boards 
order since respondents failed adequately to object to 
the provisions of the order which were recommended 
by the trial examiner’s intermediate report. Re¬ 
spondents’ exception to “ ‘The Remedy’ * * * 
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‘Conclusions of Law’ * * * c Recommendations’ ” 
upon the ground that they are ill-considered and ill- 
advised in that they are based upon the trial exami¬ 
ner’s findings and conclusions are manifestly insuffi-" 
cient to apprise the Board of any objection either as 
to the scope of the order or the parties to whom it is 
directed. As the Supreme Court has said concerning 
the portion of Section 10 (e) of the Act which fore¬ 
closes, in the absence of extraordinary circumstances, 
court review of objections not raised before the 
Board: “By this provision, Congress has said in effect 
that in a proceeding for enforcement of the Board’s 
order the court is to render judgment on consent as to 
all issues that were contestable before the Board but 
were in fact not contested.” N. L. R. B. v. Cheney 
California Lumber Co., 327 U. S. 385, 389; Marshall 
Field & Co. v. N. L. R. B., 318 U. S. 253, 256; May 
Department Stores Co. v. N. L. R. B., 326 U. S. 376, 
386-387. 

CONCLUSION 

It is respectfully submitted that the Board’s find¬ 
ings are supported by substantial evidence, that its 
conclusions of law are correct, that its order is valid 
and proper, and that a decree should issue enforcing 
the order in full. 

David P. Findling, 

Associate General Cowisel, 

Ruth Weyaxd, 

Acting Assistant General Counsel, 

Robert Todd McKinlay, 

' Ben Grodsky, 

Attorneys, 

National Labor Relations Board . 


April 1948. 



APPENDIX 


The pertinent provisions of the National Labor 
Relations Act (Act of July 5, 1935, c. 372, 49 Stat. 
449, 29 TJ. S. C. 151, et $eq.) are as follows: 

Sec. 6. The Board shall have authority from 
time to time to make, amend, and rescind such 
rules and regulations as may be necessary to 
carry out the provisions of this Act. Such 
rules and regulations shall be effective upon 
publication in the manner which the Board shall 
prescribe. 

Sec. 7. Employees shall have the right to self¬ 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in concerted activities, for the purpose 
of collective bargaining or other mutual aid or 
protection. 

Sec. 8 . It shall be an unfair labor practice 
for an employer— 

(1) To interfere with, restrain, or coerce 
employees in the exercise of the rights guaran¬ 
teed in Section 7. 

/ 

* * * * * 

(5) To refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of Section 9 (a). 

Sec. 9. (a) Representatives designated or 
selected for the purposes* of collective bargain¬ 
ing by the majority of the employees in a unit, 
appropriate for such purposes, shall be the 
exclusive representatives of all the employees 
in such unit for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employ¬ 
ed) 
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ment: Provided, That any individual employee 
or a group of employees shall have the right at 
any time to present grievances to their employer. 

* * * * * 

(c) Whenever a question affecting commerce 
arises concerning the representation of employ¬ 
ees the Board may investigate such controversy 
and certify to the parties, in writing, the name 
or names of the representatives that have been 
designated or selected. In any such investiga¬ 
tion, the Board shall provide for an appropriate 
hearing upon due notice, either in conjunction 
with a proceeding under section 10 or otherwise, 
and may take a secret ballot of employees, or 
utilize any other suitable method to ascertain 
such representatives. 

(d) Whenever an order of the Board made 
pursuant to Section 10 (c) is based in whole or 
in part upon facts certified following an investi¬ 
gation pursuant to subsection (c) of this sec¬ 
tion, and there is a petition for the enforcement 
or review of such order, such certification and 
the record of such investigation shall be in¬ 
cluded in the transcript of the entire record 
required to be filed under subsections 10 (e) or 
10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole 
or in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

Sec. 10. 

***** 

(e) The Board shall have power to petition 
any circuit court of appeals of the United 
States (including the Court of Appeals of the 
District of Columbia), or if all the circuit 
courts of appeals to which application may be 
made are in vacation, any district court of 
the United States (including the Supreme 
Court of the District of Columbia), within any 
circuit or district, respectively, wherein the un- 
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fair labor practice in question occurred or 
wherein such person resides or transacts busi¬ 
ness, for the enforcement of such order and for 
appropriate temporary relief or restraining 
order,, and shall certify and file in the court a 
transcript of the entire record in the proceed¬ 
ing, including the pleadings and testimony upon 
which such order was entered and the findings 
and order of the Board. Upon such filing, the 
court shall cause notice thereof to be served 
upon such person, and thereupon stall have 
jurisdiction of the proceeding and of the ques¬ 
tion determined therein, and shall have power 
to grant such temporary relief or restraining 
order as it deems just and proper, and to make 
and enter upon the pleading, testimony, and 
proceedings set forth in such transcript a de¬ 
cree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part 
the order of the Board. No objection that has 
' not been urged before the Board, its member, 
agent or agency, shall be considered by the 
court, unless the failure or neglect to urge such 
objection shall be excused because of extra- 
• ordinary circumstances. * * * 

The pertinent provisions of the Rules and Regula¬ 
tions of the National Labor Relations Board (Series 3, 
as amended, 8 F. R. 16047) are as follows: 

Article III 

PROCEDURE UNDER SECTION 9 (C) OP THE ACT FOR 
THE INVESTIGATION AND CERTIFICATION OF 
REPRESENTATIVES 

Sec. 1 . Who may file; where to file; 'with¬ 
drawal of petition; form; jurat .—A petition to 
investigate and certify under Section 9 (c) of 
the Act the name or names of representatives 
designated or selected for the purpose of col¬ 
lective bargaining may be filed by an employee 
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or any person or labor organization acting on 
behalf of employees, or by an employer. * * * 

Sec. 3. Same; investigation by Regional Di¬ 
rector; definition of parties; Notice of Hearing; 
service of notice; withdrawal of notice. —After 
a petition has been filed, if it appears to the 
Regional Director that an investigation should 
be instituted he shall institute such investigation 
by issuing a Notice of Hearing, * * * 

Sec. 6. Conduct of hearing. —The hearing 
upon the question of representation shall be 
conducted by a Trial Examiner designated by 
the Board or the Chief Trial Examiner, and 
shall be open to the public unless otherwise 
ordered by the Trial Examiner. * * * 

Sec. 12. Hearing waived by stipulation; con¬ 
sent election agreements; consent cross-check 
agreements. * * * 

After a petition has been filed and it appears 
to the Regional Director that an investigation 
should be instituted, the parties and any known 
individuals or labor organizations representing 
a substantial number of the employees involved 
may, with the approval of the Regional Direc¬ 
tor, enter into a consent election agreement or 
consent cross-check agreement leading to a 
statement by the Regional Director of the facts 
ascertained after such consent election or cross 
check but not resulting in a certification by the 
Board under Section 9 (c) of the Act. Such 
agreement shall include a determination of the 
appropriate unit, the time and place of holding 
the election, and the pay roll, to be used in de¬ 
termining what employees within the appro¬ 
priate unit shall be eligible to vote or to be 
counted. Such consent election or consent cross 
check shall be conducted under the direction 
and supervision of the Regional Director. 

The method of conducting such consent elec¬ 
tion shall be consistent with the method fol¬ 
lowed by the Regional Director in conducting 
elections directed by the Board, pursuant to 
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Section 9, Article III, of these Rules and Regu¬ 
lations, except that the rulings of the Regional 
Director shall be final, and the statement by the 
Regional Director of the results thereof shall 
be final. The method of conducting such con¬ 
sent cross check shall be set forth in the consent 
cross-check agreement. The rulings of the Re¬ 
gional Director on all matters shall be final, 
and the statement by the Regional Director of 
the results thereof shall be final. 


*. •ovxiiarirr fiirtim orricci imi 




No. 9792 


United States Court of Appeals 


District or Columbia 


NATIONAL LABOR RELATIONS BOARD, Petitioner , 


MAURICE EANET and BEN RICH, Individually and as 
Copartners, Doing Business as Parkside Hotel, and 
PARKSIDE HOTEL, INC., a Corporation, Respondents 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 

LABOR RELATIONS BOARD 


UMSt^Courtaittpial^oR respondents 

WfWiiifncfif vmwmQ. 


MAY 2 S1948 


"William H. Collins, 
Attorney for Respondents. 


CL£5K 








INDEX 


Page 


Jurisdiction . 1 

Statement of the case. 1 

Summary of argument . 4 

Argument . 4 

1. The Board erroneously determined that re¬ 
spondents are responsible for Taylor’s state¬ 
ment to Jackson. 4 


2. The Board erroneously determined that re¬ 
spondents violated Section 8 (1) of the Act 
by conducting a poll of their employees to 
determine whether they wish to be repre¬ 


sented by the Union. 6 

3. The Board erroneously determined that 

Manager Gray had not only apparent but 
actual authority to sign the cross-check 
agreement on behalf of respondents. 8 

4. The Board erroneously determined that irre¬ 

spective of Gray’s authority to sign the 
cross-check agreement its results put re¬ 
spondents on notice as to Union’s status ... 9 

Conclusion . 10 

Cases Cited 

Humble Oil and Refining Company v. N.L.R.B., 113 

F. (2d) 85.,. 6 

N.L.R.B. v. Algoma Plywood and Veneer Company, 

121 F. (2d) 602 . 7 

N.L.R.B. v. Illinois Tool Works, 119 F. (2d) 356.... 5 

N.L.R.B. v. Reynolds International Pen Company, 

162 F. (2d) 680 .. 6 

N.L.R.B. v. Sparks-Withington Company, 119 F. 

(2d) 78 . 5 

N.L.R.B. v. Tex-O-Kan Flour Mills Co., 122 F. (2d) 

433 . 5 

Press Company v. N.L.R.B., 73 App. D. C. 103,118 F. 

(2d) 937, 313 U. S. 595 . 4 


•—6586 



















11 


INDEX 


Page 

Statutes: 

Labor Management Act, 1947 . 1 

National Labor Relations Act—8 (1) . 6 

National Labor Relations Act—10 (c) . 1 

Miscellaneous: 

Rules and Regulations, N.L.R.B. 8 


/ 


• \ 







United States Court of Appeals 

District of Columbia 


No. 9792 


NATIONAL LABOR RELATIONS BOARD, Petitioner, 

VS. 

MAURICE EANET and BEN RICH, Individually and as 
Copartners, Doing Business as Parkside Hotel, and 
PARKSIDE HOTEL, INC., a Corporation, Respondents 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 

LABOR RELATIONS BOARD 


BRIEF FOR RESPONDENTS 


Jurisdiction 

This Court has jurisdiction of this cause by virtue of 
10 (c) of the National Labor Relations Act as amended by 
Section 101, Title I, of the Labor Management Relations 
Act, 1947 (61 Stat. 136, 29 U. S. C. Supp. 1947, Sections 141 
et seq.). 

Statement of the Case 

The respondents, Maurice Eanet and Benjamin Rich, are 
former owners in a partnership of the Parkside Hotel and 
the respondent, the Parkside Hotel, Inc., a corporation, is 
the present owner of the Parkside Hotel, having purchased 

1 9 
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same from the partnership, and the majority stock is held 
by the said Maurice Eanet and Benjamin Rich. 

On March 2, 1946, an attorney for the Hotel Service 
Workers, Local 80, A. F. of L., sent a letter to Mr. Gray, 
then Manager of the Parkside Hotel, suggesting that the 
Union that he represented possessed membership of a ma¬ 
jority of the employees of the hotel and requested negotia¬ 
tions looking to an agreement as to representation. This 
letter was followed by visits to the hotel by representatives 
of the Union, then a visit again by representatives of the 
Union on April 11,1946, in the company of a field examiner 
of the National Labor Relations Board. On this occasion 
what is termed an agreement for cross-check was signed 
by the Union representation and by Mr. Gray, the Manager. 
The respondents contend and Mr. Gray in his testimony 
confirms (J. A. 63-73), that he signed the agreement with¬ 
out any authority to do so from the employer, indeed in the 
face of specific instructions that he, Gray, was not to sign 
any paper without first being authorized by the owners. 
Moreover, a reading of Gray’s testimony (J. A. 63-73) 
clearly demonstrates that this particular witness was a man 
of very limited capacities. That he did not comprehend the 
significance of this act in its true import is shown by his 
testimony wherein he stated that he understood this arrange¬ 
ment to merely call on him to recheck with the employees 
as to whether they were members of the Union and desired 
said Union to represent them. He gave cards to each of the 
employees and his testimony indicated that they all returned 
same to him and same showed that the employees did not 
want the Union. Messrs. Barclay and Hill of the Union 
(J. A. 35 and 53) suggested that the agreement was signed 
after full discussions* However, it is most significant that 
the field representative of the Board found it convenient 
to visit Mr. Eanet, one of the co-owners, at another place of 
business just around the corner from the hotel immediately 
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after the agreement was signed (J. A. 77). The representa¬ 
tive was told then, within a few minutes of the signing of 
the agreement, that Gray had no authority to sign that 
paper and the very visit by the field representative to Mr. 
Eanet clearly demonstrates that he had a question as to 
whether Gray had such authority. One can only speculate 
as to why he saw fit to visit Mr. Eanet after the signing of 
the cross-check agreement instead of before such signing 
occurred. It is also of great significance that notwithstand¬ 
ing no showing of non-availability of the field representative 
of the Board, he was not called to testify at the hearing. 

The owners of the hotel and Gray, the Manager, at all 
times questioned that the Union had membership among the 
employees of the hotel so as to authorize their being desig¬ 
nated as a bargaining unit. Their position then and now 
is that in a properly conducted election with secret ballot 
that they would be bound by the results and if same dis¬ 
closed the particular Union to have the representation they 
would immediately enter into collective bargaining. 

It was contended also at the hearing and determined 
adversely to the respondents by the Examiner and by the 
Board that the respondents violated Section 8 (1) of the 
Act because of a suggested threat by Housekeeper Annie 
Taylor to Bellboy James Jackson. A reading of the testi¬ 
mony of Annie Taylor (J. A. 60), disclosed that only a 
preconceived desire to interpret her talk in the extreme 
way indulged by the petitioner supports a real basis of 
threat. Moreover, it is absolutely clear of record that the 
conversation was in nowise stimulated by the employers 
and not in anywise ratified and amounts at the most to an 
isolated act. 

Summary of Argument 

1. The Board erroneously determined that respond- 
„ ents are responsible for Taylor’s statement to Jackson. 
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2. The Board erroneously determined that respond¬ 
ents violated Section 8 (1) of the Act by conducting a 
poll of their employees to determine whether they wish 
to be represented by the Union. 

3. The Board erroneously determined that Manager 
Gray had not only apparent but actual authority to 
sign the cross-check agreement on behalf of respond¬ 
ents. 

4. The Board erroneously determined that irrespec¬ 
tive of Gray’s authority to sign the cross-check agree¬ 
ment its results put respondents on notice as to Union’s 
status. 

ARGUMENT 

1. The Board Erroneously Determined That Respondents 
Are Responsible for Taylor’s Statement to Jackson 

The discussion in petitioner’s brief (pages 13-14) fails 
to meet the legal aspect of this case. In the first instance 
they have put an interpretation and enlargement on the 
words that is not justified either in the main testimony of 
Annie Taylor, a Board witness, or in the aspect of cross- 
examination by the Board in the face of a suggested sur¬ 
prise. 

Moreover, the cases cited in petitioner’s brief under this 
particular item are not applicable because in all of those 
cases there was the picture presented of a course of conduct, 
whereas in this instance we have an isolated incident being 
interpreted by the Board as fixing an unfair labor attitude 
on the employer. 

In the case of Press Coywpwiy v. N. L. R. B., 73 App. 
D. C. 103, 118 F. (2d) 937, cert, denied 61 S. Ct. 1118, 313 
U. S. 595,85 L. Ed. 1548, it was pointed out that a newspaper 
editorial director’s statements, in a frank exchange of views 
with staff, that editorial employees could get more through 
director than Union and that Union was beneath dignity 
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of professional people, and with reference to effect of 
Union’s contract on financial operation of newspaper, and 
as result of outburst of anger at being cruelly caricatured 
in Union’s paper, were insufficient to constitute an “unfair 
labor practice” condemned by National Labor Relations 
Act, in absence of showing that director conveyed idea that 
employees had anything to fear because of Union activities. 
National Labor Relations Act, § 8(3), 29 U. S. C. A. § 158(3). 

In the case of N. L. R. B. vs. Tex-0-Kan Flour Mills Co., 
122 F. (2d) 433, it is pointed out that statements made by 
foreman regarding Union membership and activities of 
employees may be charged to employer only when foremen 
are authorized or encouraged to act for management or when 
conduct by foremen amounting to interference with em¬ 
ployees’ rights to engage in Union activities becomes known 
to management and goes unrebuked. 

Again, in the case of N. L. R. B. vs. Illinois Tool Works, 
119 F. (2d) 356, it is indicated that statement of foreman, 
on morning following employees’ meeting, that “it was gen¬ 
eral knowledge that I was there at the meeting,” did not 
bind employer nor override employer’s positive statement 
to contrary, and, if true, would not tend to prove that the 
foreman was there by order or as a representative of the 
employer. 

Likewise, in the case of N. L. R. B. vs. Sparks-Withington 
Company, 119 F. (2d) 78, it was held that evidence that 
eight or ten supervisory employees joined organization of 
employees and solicited members, spoke favorably of it, and 
kept membership cards on their desks, etc., did not establish 
that the employer “interfered” with the organization in 
violation of the chapter of the law involved, where there was 
no evidence that management knew of or countenanced the 
solicitations by supervisory employees. 

In the case of Humble Oil and Refining Company vs. 
N. L. R. B., 113 F. (2d) 85, it is held that foremen, when not 
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speaking with knowledge or approval of the employer, but 
in discussion of employee affairs on their own responsibil¬ 
ity, are within their personal rights of free speech. See 
also N. L. R. B. vs. Reynolds International Pen Company, 
162 F. (2d) 680. 

The suggestion in petitioner’s brief that Housekeeper 
Taylor’s remarks reflect respondents’ anti-Union attitude 
is most farfetched and neither the petitioner’s endeavors 
to support same in words in the brief or in the record are 
well founded. The record in its entirety inescapably dis¬ 
closes that the respondents in this case from the beginning 
have stood ready to bargain with a Union that could demon¬ 
strate its right to representation and therefore an isolated 
statement by an employee without authorization or stimulus 
of the employer and ratification thereof is not a demonstra¬ 
tion of unfair labor practice by the employer. 

In connection with this phase of the argument it should 
be borne in mind that the Trial Examiner in his intermedi¬ 
ate report (J. A, 19), stated as follows: 

“The record contains no support for the allegation 
in the complaint that the respondents have ‘urged, per¬ 
suaded and warned’ their employees to refrain from 
joining the Union. The undersigned will therefore 
recommend the dismissal of that allegation of the com¬ 
plaint.” 

2. The Board Erroneously Determined that Respondents 
Violated Section 8 (1) of the Act by Conducting a 
Poll of Their Employees to Determine Whether They 
Wish to Be Represented by the Union. 

The fact that Gray, the Manager, gave cards to the em¬ 
ployees with the suggestion that they indicate their desires 
as to Union representation was not a violation of Section 
8(1) of the Act. This is particularly true when considera¬ 
tion is given to the reasons that prompted the Act. 
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A reasonable interpretation of Gray’s testimony as it 
appears in the record (J. A. 63-73), leads inevitably to the 
conclusion that this act on Gray’s part in polling* the em¬ 
ployees was stimulated by a misconception of the true sig¬ 
nificance of the cross-check agreement that had been signed, 
xlis testimony is and same is not refuted in the record, that 
his understanding of the situation following the signing of 
the so-called cross-check was that in the face of the sugges¬ 
tion by the Union representatives that they had cards 
signed in sufficient number to support their position, that 
under the agreement he was to recheck with the employees. 
The recheck that he made under circumstances that were 
not identical with the manner in which the Union had ob¬ 
tained its cards indicated to him further that the Union did 
not have the status that it claimed. 

In the case of N. L. R. B. vs. Algoma Plywood and Veneer 
Company , 121 P. (2d) 602, it is pointed out that evidence 
would not sustain finding of Board that employer was guilty 
of an unfair labor practice in conducting a “strike vote” 
among the employees on the day after Union had passed a 
strike resolution in violation of its constitution, notwith¬ 
standing statements in speech by Superintendent before 
vote was taken that strike would require shutdown of plant 
because of inability to fill orders, since employer as a neces¬ 
sary business expedient was justified in fairly ascertaining 
by the strike vote what it could expect of its employees. 
It is also of interest to note that this ease points out that 
in arriving at the answer as to the employer’s intentions 
the speech was to be interpreted as a whole and not from 
phrases isolated from the context. 

It is repeated that the taking of the poll in this instance 
was because of a mistaken conception by Gray, the Mana¬ 
ger, and therefore was not a so-called employer-sponsored 
poll, as referred to by petitioner in its brief at page 17, so 
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that the cases cited are not pertinent to the situation here 
presented. 

Moreover, it is a fact that the employer did not stimulate 
this cross-check but rather a misconception of the cross¬ 
check by Gray the Manager. It is to be borne in mind that 
the procedure of the cross-check while indulged under the 
National Labor Relations Act before amendment by the 
Labor Management Act of 1947, is now not permitted. Be¬ 
cause of the new provisions in the Labor Management Act, 
Section 101 (Section 9(c)), the National Labor Relations 
Board in its rules and regulations effective August 22, 1947, 
found it necessary in Section 203.54, page 20 of such rules 
and regulations, to change Section 203.48 of the rules previ¬ 
ously effective as of September 11, 1946. 

Many reasons suggest themselves as to why Congress in 
the new Act saw fit to prohibit the so-called cross-check 
as a means of ascertaining the true state of representation. 
The cases cited and the reasons suggested by petitioner in 
its brief as to why management polls were not favored of 
course are equally applicable insofar as suggesting reasons 
why polls that have been obtained by Union representation 
as was the fact in this case, are not to be permitted. The 
fact is, therefore, that the so-called cross-check in this in¬ 
stance would not be permitted under the present law. 

3. The Board Erroneously Determined That Manager Gray 
Had Not Only Apparent But Actual Authority to Sign 
the Cross-Check Agreement on Behalf of Respondents. 

The petitioner in its brief points to the fact that the Board 
held that the respondents did not have the right to question 
the cross-check of Union membership cards conducted by the 
Board. This position is unsound because the record 
abundantly discloses that there was no proper meeting of 
the minds on the conduct of the cross-check as indicated 
by the testimony of Gray, the Manager, and his actions 
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following the signing of the cross-check agreement. More¬ 
over, this is further indicated by the actions of the field 
representative of the Board who after the signing of the 
agreement instead of before the signing of the agreement, 
visited one of the co-owners in the immediate neighborhood 
to discuss the situation and was almost immediatelv in- 
formed when he advised the co-owner of what had happened, 
that no such authority had been given to Gray. 

Attention is again directed to the fact that for reasons 
that only the Board representation can explain the field 
representative was not called. One can but wonder if the 
reason therefor was because of his vulnerability because 
of examination that would be had not only as to the things 
that transpired at the time of the cross-check but as to what 
immediately followed in the conference with Mr. Eanet and, 
moreover, later discussion had in conference with the at¬ 
torney for the respondents. 

A reading of the record makes it abundantly apparent 
that the field representative and the representatives of the 
Union were aware of the close proximity of one of the co¬ 
owners so as to make the question of the authority un¬ 
questioned. 

4. The Board Erroneously Determined That Irrespective of 
Gray’s Authority to Sign the Cross-Check Agreement 
Its Results Put Respondents on Notice as to Union’s 
Status. 

Petitioner in its discussion of this subject matter, at 
page 24 of petitioner’s brief, suggests that respondents 
at no time questioned the accuracy of the cross-check. It is 
difficult to comprehend how such a broad and inaccurate 
statement could possibly be made in the face of the fact 
that the whole conduct of the employer’s agent following 
the signing of the cross-check agreement indicates that he 
thought the function to be performed was to ascertain 
2 9 
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whether or not the showing made by the Union on signed 
cards was accurate and therefore proceeded to the course 
that he called recheck. 

In the light of this same belief by the agent of the re¬ 
spondents that the procedure suggested called for a recheck 
and that recheck as disclosed by submitted cards of the 
employees did not support a contention of the representation, 
it became apparent that there wasn’t any refusal to bargain 
by the respondents so as to support a theory of unfair labor 
practice. 

Conclusion 

In the light of the foregoing it is urged to the Court that 
the Board’s order is invalid and improper because not sup¬ 
ported in law or fact and that the only proper course to be 
pursued in this case is to require that a secret election under 
the direction of the Board be had, in which election the em¬ 
ployee may freely and without influence from either the 
employer or the Union indicate his preference as to repre¬ 
sentation. The respondents in this case stand ready, as 
they have always stood ready, to abide the determination of 
such an election. The Union and the Board manifestly do 
not want such election to be conducted and that for the 
reason apparently that the election would not confirm the 
cross-check. 

Respectfully submitted, 

William H. Collins, 

844 Shoreham Building, 
Washington 5, D. C., 

Attorney for Respondents. 
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SJmteb States Court of Appeals! 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9792 

National Labor Relations Board, petitioner 

v. 

Maurice Eanet and Ben Rich, Individually and as 
Copartners, Doing Business as Parkside Hotel, 
and Parkside Hotel, Inc., a Corporation, 
respondents 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

SUPPLEMENTAL BRIEF OF TEE NATIONAL LABOR RELATIONS 
BOARD ON THE ORDER GRANTING THE PETITION FOR RE¬ 
HEARING 

The National Labor Relations Board respectfully 
submits this brief, supplemental to its main brief and 
to the petition for rehearing, as further argument in 
support of its position that its order should be en¬ 
forced in full. 

I 

THE PROVISIONS OF THE BOARD’S ORDER, REQUIRING RE¬ 
SPONDENTS TO CEASE AND DESIST FROM INTERFERING 
WITH, RESTRAINING AND COERCING THEIR EMPLOYEES, 
ARE BASED UPON SUBSTANTIALLY SUPPORTED FINDINGS, 
ARE VALID AND PROPER, AND SHOULD BE ENFORCED 

There is no dispute as to the facts upon which the 
Board’s findings of interference, restraint and coercion 
rest, and which support the provisions of its order 
requiring respondents to cease and desist from such con¬ 
duct. The findings of interference, restraint and coer- 


(i) 
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cion are based upon the testimony of Taylor and Gray 
( J. A. 1-5,16; 61,65-66,70,73-74), respondents’ super¬ 
visory employees, and there is no contradictory evidence. 
There is therefore no question but that the findings are 
sufficiently supported, and as the Court stated in its 
opinion “It would appear from the decided cases that 
if the housekeeper [Taylor] made the threat of dis¬ 
charge, and if the manager [Gray] ordered and took 
the poll of the employees in the manner described by 
the Board, respondents would have been guilty of 
violation of the Act.” We submit that there is no 
question but that the threat of discharge was made, 
and the poll taken, and respondents are therefore 
“guilty of violation of the Act.” We urge that the 
Court adopt the view expressed by Chief Judge 
Stephens in his dissenting and concurring opinion 
wherein he stated: 

I think there is evidence to support the find¬ 
ing of the Board that the respondents’ house¬ 
keeper threatened discharge of employees if 
they joined a union and evidence to support 
the finding that respondents’ manager took a 
poll of the employees to determine whether or 
not they desired to be represented by Local 80, 
A. F. of L. I think also that the authorities 
support the conclusion of the Board that such 
acts constitute violations of Section 8 (1) of the 
National Labor Relations Act. In my view, 
therefore, a decree should be issued enforcing 
the Board’s cease and desist order to the extent 
that it forbids such practices. 

The majority of the Court did not in any way in¬ 
dicate that they questioned the substantiality of the 
evidence supporting the findings on which the cease 
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and desist provisions of the order are based. Nor, 
as indicated by their language cited above, do they 
disagree with Judge Stephens that the law is well 
settled that threats of discharge because of union 
membership, and a poll of employees, are violative of 
Section 8 (1) of the Act. Since the evidence shows 
that respondents engaged in illegal conduct, it follows 
that the order of the Board requiring them to cease and 
desist from such conduct should be enforced. 

The majority of the Court apparently declined to 
enforce the cease and desist provisions of the order be¬ 
cause of the lapse of time between the proceedings before 
the Board and its request for enforcement of its order. 
And, in its Order Granting Rehearing, the Court again 
indicated its view that “present facts and circum¬ 
stances” may affect the validity and enforceability of 
the Board’s order. But whatever may be the effect 
of changed circumstances upon the affirmative portions 
of the Board’s order (see Point II, infra) , it is clear 
that the cease and desist provisions of the order, which 
were valid when entered, should be enforced by this 
Court. As the Supreme Court stated in Federal Trade 
Commission v. Goodyear Co., 304 U. S. 257, 260, a cease 
and desist order “is a continuing order. * * * 
Neither the transactions subsequent to that order, nor 
the passage of the amendatory Act deprived * * * 
the Commission of its right to have its order maintained 
if validly made” (italics supplied). Accord: N. L. 
R. B. v. Pennsylvania Greyhound Lines, 303 U. S. 261, 
271: “■* * * an order of the character made by the 
Board, lawful when made, does not become moot * * * 
because changing circumstances indicate that the need 
for it may be less than when made.” See also, the 
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recent opinion of the Fourth Circuit in N. L. R. B. v. 
Norfolk Shipbuilding Corp., decided January 26,1949, 
and cited by this Court in the Order Granting Rehear¬ 
ing: “In so far as the cease and desist provisions of 
the order are concerned, it is certainly appropriate to 
restrain the company now * * * from interfering 
in any way with the right of self organization 
on the part of the employees.” Cf. Southport 
Petroleum Co. v. N X. R. B., 315 U. S. 100; N. L. R. B. v. 
National Laundry Co., 78 App. D. C. 184,138 F. 2d 589, 
590. 

II 

THE BOARD'S ORDER DIRECTING RESPONDENTS TO BARGAIN 
WITH THE UNION SHOULD BE ENFORCED 

A. The Board is entitled to the enforcement of its order to 
bargain even if the Union no longer represents a majority 
of the employees 

In its order granting the petition for rehearing the 
Court stated, “Upon the rehearing the Court will en¬ 
tertain a motion by either party to remand the case 
to the Board for the receipt of additional evidence 
relating to the present facts and circumstances of this 
controversy.” We submit that no such motion should 
be granted, and that any change in circumstances 
should not be considered until after a decree of en¬ 
forcement has been issued and complied with. 

Since, as we have shown, supra, p. 3, the cease and 
desist provisions of the Board’s order cannot be af¬ 
fected by “present facts and circumstances” it would 
appear that the suggestion of the Court that evi¬ 
dence should be adduced as to possibly changed cir¬ 
cumstances is directed toward the affirmative 
provisions of the order directing respondents to bar- 


gain' with the Union. Reading the Court’s order 
together with its prior opinion, it is clear that the 
Court questions whether respondents should be re¬ 
quired to bargain with the Union when there is a 
possibility that the Union does not now represent a 
majority of respondents’ employees. This question 
has, however, been repeatedly answered in the affirm¬ 
ative in the controlling decisions of the Supreme 
Court 1 and in the numerous decisions of the courts 
of appeals, 2 which establish that where, as here, an 
employer has refused to bargain with a union certi¬ 
fied by the Board, the Board’s order requiring the 
employer to bargain should be enforced by the courts, 
without regard to the question whether at some time 
following the illegal refusal to bargain the Union 
ceased to represent a majority of the employees. 

The record is barren of evidence that the Union 
no longer represents a majority of the employees. 
But even assuming, arguendo, that the Union has lost 
its majority in the course of the turn-over of em¬ 
ployees, the Board is entitled to enforcement of its 
order that the employer bargain with the Union. The 
case under that hypothesis would be indistinguishable 
from the Franks Bros, case, 321 U. S. 702, where the 
Court enforced the Board’s order requiring the em¬ 
ployer to bargain notwithstanding the fact that the 
union lost its majority as the result of replacements 

1 N. L. R. B. v. Bradford Dying Asm., 310 U. S. 318, 330-340; 
International Association of Machinists v. N. L. R. B ., 311 U. S. 
72, 81-82; N. L. R. B. v. P. LoriUard Co ., 314 U. S. 512,513; Medo 
Photo Carp. v. N. L. R. B., 321 U. S. 678, 682-683, 687; Franks 
Bros. Co. v. N. L. R. B., 321U. S. 702,704-705. 

2 See cases collected, note 5, p. 15, infra. 
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among the employees ‘‘in the normal course of busi¬ 
ness” (321 U. S. at 703) after the refusal to bargain 
had occurred. 

Even if the Union should be shown to have lost its 
majority as the result of defections from member¬ 
ship among those who formed part of the majority 
at the time of the certification, the Board would be 
nonetheless entitled to the enforcement of its order. 
The case under that hypothesis would be indistin¬ 
guishable from the Lorillard case, 314 U. S. 512, 
reversing 117 F. 2d 921, 925-926 (C. A. 6), and the 
Medo case, 321 U. S. 678 at 681-683. 

Thus, even assuming that the Union no longer 

represents a majority of the employees, the controlling 

\ 

Supreme Court decisions require enforcement of the 
Board’s order directing respondents to bargain with 
the Union which was the certified representative of 
the employees at the time respondents refused to 
bargain. The underlying basis for these decisions was 
succinctly stated by Mr. Justice Black speaking for a 
unanimous Court in the Franks Bros, case, 321 U. S. 
at 704-705: 

Out of its wide experience, the Board many 
times has expressed the view that the unlawful 
refusal of an employer to bargain collectively 
with its employees’ chosen representatives dis- 
. rupts the employees’ morale, deters their or¬ 
ganizational activities and discourages their 
membership in unions. The Board’s study of 
this problem has led it to conclude that, for 
these reasons, a requirement that union mem¬ 
bership be kept intact during delays incident to 
hearings would result in permitting employers 
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to profit from their own wrongful refusal to bar¬ 
gain. See e. g., Matter of Inland Steel Co., 9 
N. L. R. B. 783, 815-816; Matter of P. Lorillard 
Co., 16 N. L. R. B. 684,699-701. One of the chief 
responsibilities of the Board is to direct such 
action as will dissipate the unwholesome effects of 
violations of the Act. See 29 U. S. C. sec. 160 (a) 
and (c). And 4 4 It is for the Board, not the 
courts, to determine how the effect of prior unfair 
labor practices may be expunged.” Interna¬ 
tional Association of Machinists v. N. L. R. B., 
311U. S. 72, 82. 

That determination the Board has made in 
this case and in similar cases by adopting a 
form of remedy which requires that an em¬ 
ployer bargain exclusively with the particular 
union which represented a majority of the 
employees at the time of the wrongful refusal 
to bargain despite that union’s subsequent 
failure to retain its majority. The Board 
might well think that, were it not to adopt this 
type of remedy, but instead order elections upon 
every claim that a shift in union membership 
had occurred during proceedings occasioned by 
an employer’s wrongful refusal to bargain, re¬ 
calcitrant employers might be able by continued 
opposition to union membership indefinitely to 
postpone performance of their statutory obli¬ 
gation. In the Board’s view, procedural delays 
necessary fairly to determine charges of unfair 
labor practices might in this way be made the 
occasion for further procedural delays in con¬ 
nection with repeated requests for elections, 
thus providing employers a chance to profit 
from a stubborn refusal to abide by the law. 
That the Board was within its statutory author- 
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ity in adopting the remedy which it has adopted 
to foreclose the probability of such frustrations 
of the Act seems too plain for anything but 
statement. See 29 U. S. C. § 160 (a) and (c). 

The reasoning of the Franks Bros, case, where a loss 
of majority was affirmatively shown on the record, 
i applies a fortiori to the instant case where the loss 
of majority is purely conjectural. 

That the Union’s majority in this case was estab¬ 
lished by a cross-check of union membership cards 
rather than by an election in no way weakens the 
force of the Board’s certification or lessens the em¬ 
ployer’s duty to bargain with the Union. Section 
9 (c) of the Act authorized the Board, in ascertaining 
the representative of the employees, to “take a secret 
ballot of employees, or utilize any other suitable 
method.” See N. L. R. B. v. Falk Corp., 308 U. S. 
453, 458. The use of the card check as a “suitable 
method” has had the approval of the Supreme Court 
and of this Court; it was the method by which the 
union’s majority was ascertained in the Medo and 
Franks Bros, cases (321 U. S. at 680 and 702, re¬ 
spectively) in which, as noted above, the Court en- 
l forced the Board’s order to bargain against a showing 
that the union had lost its majority. Similar results 
were reached in N. L. R. B. v. Bradford Dyeing Assn., 
310 U. S. 318, 339-340, and International Association 
I of Machinists v. N. L. R. B., 311 U. S. 72, affirming 
this Court’s decision, 71 App. D. C. 175, 110 F. 2d 29, 
33, in both of which cases the union’s majority was 
established by a card check, and the courts enforced 
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the Board’s order to bargain notwithstanding the con¬ 
tention that the union had lost its majority. 8 

B. Enforcement should be granted without a remand to the 

Board 

Although this Court in granting the petition for 
rehearing stated that it “will entertain a motion 
* * * to remand the case to the Board for the 
receipt of additional evidence relating to the present 
facts and circumstances of this controversy,” we re- 
speetfully submit that the record requires enforce¬ 
ment without a remand. As we have seen (Point A, 
supra ) even if it were shown that the Union no longer 
represents a majority of the employees, the Board’s 
order to bargain is nonetheless entitled to enforce¬ 
ment. Furthermore, controlling decisions of the 
Supreme Court and the decisions of the courts of 
appeals (including the decision in N. L. B. B. v. 
Norfolk Shipbuilding Corp., decided January 26,1949, 

3 In one respect a cross-check can more definitely indicate the 
intent of a majority of the employees than even an election, since 
in an election only a majority of the employees who vote , rather 
than a majority of all the employees in the unit, is sufficient to 
establish the bargaining status of the union. Virginian. Ry. v. Fed¬ 
eration, 300 U. S. 515, 560; Marlin-RocJcwell Corp. v. N. L. R. B ., 
116 F. 2d 586,588 (C. A. 2) ; Semi-Steel Casting Co. v. N. L. R. B ., 
160 F. 2d 388,391 (C.A.8), certiorari denied, 332 U. S. 758. Dur¬ 
ing the fiscal year ending June 1946, 10.4% of all representation 
proceedings handled by the Board were disposed of by cross¬ 
checks, as against 20.8% disposed of by ordered elections. Elev¬ 
enth Annual Report, National Labor Relations Board, 1946, p. 82. 
The validity of the card check as a means of determining a union’s 
majority was expressly recognized by this Court in Lebanon Steel 
Foundry Co. v. N. L. R. B ., 76 App. D. C. 100,130 F. 2d 404, cer¬ 
tiorari denied 317 U. S. 659; see also Warehousemen's Union v. 
N. L. R. £., 74 App. D. C. 28,121F. 2d 84,93,95. 
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by the Court of Appeals for the Fourth Circuit, and 
cited by this Court in its Order Granting Rehearing) 
establish that the Board is entitled to the enforcement 
of its order upon the record now before this Court, 
and that a remand to the Board for additional evi¬ 
dence under these circumstances would be improper. 
Finally, although the Board recognizes that the em¬ 
ployees are free to change their representatives, such 
change should reflect the free choice of the employees 
unaffected by the unremedied unfair labor practices. 
Consequently, the Board has consistently maintained 
the position that the proper way to remedy an illegal 
refusal to bargain is to require the employer to bargain 
with the union which represented a majority of the em¬ 
ployees at the time the refusal to bargain occurred. 
Accordingly, the Board has authorized us respectfully 
to advise this Court that if a motion to remand the case 
to the Board were granted, the Board would feel com¬ 
pelled, upon the basis of its prior decisions and upon 
what it regards as controlling Supreme Court decisions, 
to reaffirm its order directing respondents to bargain. 

Squarely in point and controlling here is N. L. R. B. 
v. P. Lorillard Co., 314 U. S. 512, reversing per 
curiam, 117 F. 2d 921 (C. A. 6). In that case, as here, 
the Board had ordered an employer to bargain with a 
union, and the employer resisted the order on the 
ground that the union no longer represented its em¬ 
ployees. In that case the refusal to bargain had oc¬ 
curred in 1937, the Board’s order was entered in 
October 1939 (16 N. L. R. B. 684), and the decision 
of the court of appeals was rendered in February 
1941, so that the lapse of time was considerably 
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greater in that case than in the case now before this 
Court. Moreover, there was evidence in that case, 
unlike this, tending to establish the union’s loss of 
majority. The court of appeals in the Lorillard case, 
observing that there was “ reasonable ground for 
believing that the union was no longer the free choice 
of a majority of the employees” (117 F. 2d at 925) 
and adverting to “the long period of time which the 
Board took to decide the case * * * [which] 
makes it still more problematical whether the union 
represents the majority of the employees” (ibid.), 
ordered the case remanded to the Board “to determine 
the question as to whether the union still represents 
the employees” (117 F. 2d at 926). 

The Supreme Court reversed the decision of the * 
court of appeals and in a brief, unanimous, per curiam 
opinion directed it to enforce the order of the Board. 
314 U. S. 512. We submit that the holding of the 
Supreme Court in the Lorillard case, the applicability 
of which is reemphasized by the Court’s reliance on 
it in Franks Bros. Co. v. N. L. R. B., 321 TJ. S. 702, 
705-706, is controlling here. 

Since this Court in stating that it would entertain 
a motion to remand cited the recent decision of the 
Fourth Circuit in N. L. R. B. v. Norfolk Shipbuilding 
Co., supra, we think it appropriate to note that the 
court in that case directed enforcement of the Board’s 
order to bargain, and expressly declined to stay en¬ 
forcement even though, owing to the Board’s delay 
in seeking enforcement, the union might have lost its 
majority. In view of this Court’s apparent reliance 
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on that decision in considering the possibility of re¬ 
manding this case, we quote from it at some length: 

A delay of more than two years in applying 
for the enforcement of an order might well be 
sufficient ground for denying enforcement, un¬ 
less it appears, as we think it does here, that 
the order is appropriate for present enforce¬ 
ment and that no substantial harm has resulted 
from the delay. * * * We think also that 
it is appropriate to restrain the company now 
from refusing to bargain collectively with the 
union as the certified representative of its em¬ 
ployees and to direct that it so bargain until 
another bargaining agent shall have been 
certified. 

The company says that there has been a 
great change in the personnel of its employees 
since the order was entered and that there is 
no certainty that the union now represents a 
majority. The answer to this, however, is that 
the company has never complied with the order 
to bargain and any loss of majority may he 
attributed to that fact. [Italics supplied.] 

Equally pertinent is the even more recent decision 
of the Court of Appeals for the Seventh Circuit in 
N. L. R. B. v. Amolt Motor Co., decided March 9, 
1949, in which the court, in denying the employer’s 
request that the case be remanded to the Board for 
further evidence because of a substantial turnover 
of personnel and because the present employees did 
not desire to be represented by the union, declared 
that “such evidence would be immaterial to the 
issues.” Judge Kemer, speaking for a unanimous 
court, stated: 
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Respondents have filed an application, under 
§ 10 (e) of the Act, to adduce additional evidence 
before the Board. In the application it is 
alleged * * * that during the war a large 
number of its production employees were 
women, but that it does not now employ any 
female production workers; that since the 
election at which the Union was appointed the 
exclusive representative of all of the respondents’ 
hourly paid production and maintenance em¬ 
ployees was held during the war [in 1943], the 
approved unit does not now reflect the wishes of 
respondents’ production employees. 

Section 10 (e) of the Act, authorizes this 
court to order additional evidence to be taken 
when it is shown that such evidence is 
material. And when circumstances do arise 
after the Board’s order has been issued which 
may affect the propriety of enforcement of the 
order, we have discretion to decide the matter 
or remand it to the Board for further con¬ 
sideration. National Labor Relations Board v. 
Jones and Laughlin Co., 331 U. S. 416, 428. 

In this case the Board’s order was based 
upon a holding that respondents committed an 
unfair labor practice by refusing to bargain 
collectively with the Union; that refusal oc¬ 
curred at a time when the hourly paid produc¬ 
tion and maintenance workers were being 
represented by the Union. In this situation, 
even if we assume the truth of the allegations 
in respondents’ application, such evidence 
would be immaterial to the issues. The fact 
that some of the employees are not now in 
respondents’ employ does not affect the status 
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of the remaining employees. For the purposes 
of this case, respondents’ hourly paid produc¬ 
tion and maintenance workers still remain in 
existence, and the Union presumably continues 
to be their representative. National Labor Re¬ 
lations Board v. E. C. Atkins and Co., 331 U. S. 
398, 402. And it has been held that a bargain¬ 
ing relationship once rightfully established 
must be permitted to exist and function for a 
reasonable period in which it can be given a 
fair chance to succeed, after which in a proper 
proceeding and upon a proper showing, the 
Board may take steps in recognition of changed 
situations. Frank Bros. Co. v. National Labor 
Relations Board, 321 U. S. 702, 705, and cases 
cited therein. 

These recent decisions in the Norfolk and Amolt 
cases are merely the latest in a long line of cases all 
holding that an order to bargain should be enforced 
without reascertaining whether the union still repre¬ 
sents a majority of the employees. Although in the 
early days of the Act certain courts expressed some 
doubt on that issue, 4 the question has long since been 
authoritatively settled by the Supreme Court in the 
Bradford Dyeing, International Association of Ma¬ 
chinists, Lorillard, and Franks Bros, cases, supra, and 
the courts of appeals have consistently followed those 
cases in enforcing Board orders to bargain without 

4 N. L. R. B. v. American Mfg. Co ., 106 F. 2d 61,68-69 (C. A 2); 
N. L. R. B. v. Delaware-N. J. Ferry Co 90 F. 2d 520 (C. A. 3); 
Stewart Die Casting Cory. v. N. L. R. B., 114 F. 2d 849, 858-859 
(C. A 7) ; Hamilton-Brown Shoe Co. v. N. L. R. B., 104 F. 2d 49, 
56 (C. A. 8). 
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requiring a redetermination of the union’s status as 
majority representative. 6 

In the light of this well-settled doctrine, the Board 
has, as we have noted, authorized us to advise this 

5 Among the cases so holding are N. L. R. B. v. Central Dispen¬ 
sary & Hospital, 79 App. D. C. 274, 145 F. 2d 852, 854-855, cer¬ 
tiorari denied, 324 U. S. 758; N. L. R. B. v. Clinton E. Hobbs Co., 
132 F. 2d 249 (C. A. 1) ; N. L. R. B. v. Worcester Woolen Mills 
Corp., 170 F. 2d 213 (C. A. 1), certiorari denied, 69 S. Ct. 489; 
N. L. R. B. v. Brozen, 166 F 2d 812 (C. A. 2); N. L. R. B. v. Con¬ 
solidated Machine Tool Corp., 163 F. 2d 376 (C. A. 2), certiorari 
denied, 332 U. S. 824; N. L. R. B. v. Swift & Co., 162 F. 2d 572,582- 
584 (C. A. 3), certiorari denied, 332 U. S. 791; Great Southern 
Trucking Co. v. N. L. R. B., 139 F. 2d 984, 985, 987 (C. A. 4), cer¬ 
tiorari denied, 302 U. S. 729; N. L. R. B. v. Harris-Woodson Co., 
162 F. 2d 97,99-100 (C. A. 4); N. L. R. B. v. Norfolk Ship. Corp., 
decided January 26, 1949, 23 LRRM 2312, 2314 (C. A. 4); N. L. 
R. B. v. Hills Stores, Inc., 140 F. 2d 924, 926-927 (C. A. 5); N. L. 
R. B. v. Lovvom, decided February 11,1949,23 LRRM 2329,2330- 
2331 (C.A.5) ;N. L.R.B.v. Prudential Ins. Co., 154 F. 2d 385,389- 
390 (C. A. 6); Motor Vcdve Co. v. N. L. R. B., 149 F. 2d 247,248, 
250 (C. A. 6); N. L. R. B. v. Gatke Corp., 162 F. 2d 252,255 (C. A. 
7); Semi-Steel Casting Co. v. N. L. R. B., 160 F. 2d 388, 392-393 
(C. A. 8), certiorari denied, 332 U. S. 758; Wilson & Co. v. N. L. 
R. B., 162 F. 2d 310,312,314 (C. A. 8); N. L. R. B. v. Couoell Port¬ 
land Cement Co., 148 F. 2d 237, 242, 246 (C. A. 9); Continental 
Oil Co. v. N. L. R. B., 113 F. 2d 473,480-481 (C. A. 10), remanded 
on other grounds, 313 U. S. 212; Colorado Fuel & Iron Corp. v. 
N. L. R. B., 121 F. 2d 165,175-176 (C. A. 10). The sole decision 
to the contrary since the Franks Bros, case is that of the Fourth 
Circuit in N. L. R. B. v. Inter-City Advertising Co., 154 F. 2d 244. 
In that case, unlike the instant case, it clearly appeared that the 
union had lost its majority, and the court found “that the decline 
in union membership was [not] due to the Employer’s refusal to 
bargain.” That the Inter-City case rests on its “peculiar facts” 
is apparent from the Fourth Circuit’s later reaffirmance of the 
basic principle in the Harris-Woodson and Norfolk cases, supra. 
In the Swift case, supra, the Third Circuit agreed with the dissent¬ 
ing opinion of Judge Dobie in the Inter-City case, and quoted with 
approval from this Court’s decision in the Central Dispensary case, 
supra. 


16 


Court that if the ease were to be remanded to the 
Board, the Board would adhere to its previous order. 
The Board’s reasoning in cases of this nature is 
exemplified by its decision in Matter of Karp Metal 
Products Co., 51 N. L. R. B. 621. In the Karp case 
the Second Circuit, prior to the Supreme Court de¬ 
cision in the Franks Bros, case, supra, had remanded 
the cause to the Board, pointing out that the last de¬ 
termination of ipajority status had been made almost 
two years before. 134 F. 2d 954. Upon the remand 
the Board considered the fact that a majority of the 
employees had disaffiliated themselves from the union 
and joined an independent association. The Board 
however, in its Supplemental Findings of Fact and 
Recommendation (51 N. L. R. B. 621) decided that 
despite such changes the policies of the Act could 
only be effectuated by requiring the company to 
bargain with the complaining union. The Board 
stated that: 

respondent stresses the fact that a large number 
of employees in the appropriate unit when the. 
refusal to bargain occurred have since left its 
employ and that it has hired many new em¬ 
ployees. In themselves these facts do not war¬ 
rant an inference that the restraints engendered 
by the respondent’s illegal conduct are no 
longer operative. For, unremedied unfair labor 
practices exercise a coercive effect not 
only upon the immediate victims, but upon 
future employees as well. Thus, for example, 
in the present case, it is probable that most of 
the defections from the Union’s majority would 
not have occurred if the respondent had lived 
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up to its bargaining obligation under the Act. 
Had the respondent accorded the Union the 
recognition to which it was entitled, the Union 
would have received a powerful impetus toward 
further organization; it would therefore be 
arbitrary to assume that it could not in such 
case have sustained itself. * * * “Where 
labor turnover is high the union’s majority 
may be diluted by a continued influx of non¬ 
union men into the plant * * *. When the 

union has no strong rivals in the plant, when 
it commands a safe majority, and when it 
enjoys contractual relations with the employer, 
it is usually not very hard to persuade a 
majority of new employees to sign up.” Since, 
however, the respondent coerced its employees 
into renouncing the Union, it created an atmos¬ 
phere which made normal growth of the Union 
impossible. Naturally, new employees would 
be reluctant to join the Union in the face of 
the respondent’s avowed hostility to it. 

In summary, the respondent’s unremedied 
unfair labor practices have in our view de¬ 
terred the employees from organizational ac¬ 
tivity in behalf of the Union, have discouraged 
new employees from becoming members of the 
Union * * *. We find that conditions per¬ 
mitting freedom of choice have not been re¬ 
stored; further, that such freedom cannot be 
restored unless the employees are assured that 
the Act carries sufficient force to compel the 
respondent to bargain with their freely chosen 
representative. (51 N. L. R. B. at pp. 625- 
626). 
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The Board’s recommendations were adopted by the 
Second Circuit, and its order enforced by supple¬ 
mental decree dated October 23, 1943 (unreported), 
certiorari denied, 322 U. S. 728. 

Since the Board upon a remand of the case would 
adhere to its prior order, it follows that no good pur¬ 
pose would be served by remanding the case to the 
Board.® The Board’s position, of course, is based, 
as the Karp case illustrates, on its view as to the 
proper means of effectuating the purposes of the Act 
Assuming that defections from the Union have oc¬ 
curred, it is manifestly impossible for the Board or 
anyone else to determine to what degree the illegal 
refusal to bargain contributed to such defections. 
See Franks Bros., 321 U. S. at 704-705, and note the 
recent statement of the Fourth Circuit in the Norfolk 
case that “the company has never complied with the 
order to bargain and any loss of majority may be 
attributed to that fact.” 

Finally it should be noted that to enforce the 
Board’s order in this case will not result in any in¬ 
justice to the employees if they in fact desire to 
change their bargaining representative. As the 
Seventh Circuit observed in the Arnolt case, decided 
March 9,1949: 

In concluding, we note that the Act, as 
amended, (29 U. S. C. A. § 159 (c) (1) (A) 
(ii)), now provides that if the employees de¬ 
sire that the labor organization which pre- 
■ - ■ ^ 

• Cf. N. L. R. B. v. Swift dc Co., 158 F. 2d 670 (C. A 3), certiorari 
denied 332 U. S. 791; N. L. R. B. v. Consolidated Machine Tool 
Corp., 167 F. 2d 470 (C. A 2). 



viously had been certified be decertified, or if 
they desire to substitute another representative, 
they may petition the Board to that effect, and 
the Board shall investigate the matter and hold 
a hearing and an election. 

Even prior to the amendment to the Act, the Su¬ 
preme Court stated in the Franks Bros, case, 321 TJ. S. 
at 705, that after a bargaining relationship existed 
for a reasonable period “the Board may, in a proper 
proceeding and upon a proper showing, take steps in 
recognition of changed situations which might make 
appropriate changed bargaining relationships.” 7 
See also N. L. B. B. v. Central Dispensary, 79 App. 
D. C. 274,145 F. 2d 852, 855; N. L. R. B. v. Lovvom, 
decided February 11, 1949, 23 LRRM 2329, 2331 (C. 
A. 5). But it is only after the unfair labor practices 
have been fully remedied that the true desires of the 
employees can be determined. “After the conditions 
of free choice have been restored by collective bar¬ 
gaining in good faith on the part of the Company, 
then should these employees desire to be represented 
by somebody other than the Union, they may then avail 

7 As part of its brief to the Supreme Court in the Franks Bras. 
case, the Board included a “Study of Cases in Which Courts Have 
Enforced Orders Requiring Bargaining Despite Claims That the 
Union Had Lost Its Majority Designation” prepared by Dr. Emily 
C. Brown, Operating Analyst, National Labor Relations Board. 
(For a description of such studies, see Eighth Annual Report of 
the National Labor Relations Board, 1943, pp. 68-73.) The study 
showed that in more than 80 percent of the cases, the union had 
been able to obtain a contract after the employer had complied with 
the decree, and that such contracts had been renewed one or more 
times in over 40 percent of the cases. In about 40 percent of the 
cases studied the union apparently lost its majority either after 
full bargaining opportunity or upon expiration of its contract. 
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themselves of the statutory procedure of the Act 
itself (Section 9 (c), 29 TJ. S. C. A. §159 (c)) in 
order to guarantee that their genuine desires can 
be ascertained and respected. But until the Company 
purges itself of its unlawful conduct * * * the em¬ 
ployees’ true desires ‘are matters of speculation and 
argument’.” Great Southern Trucking Co. v. N. L. 
R. B., 139 F. 2d 984, 987 (C. A. 4), certiorari denied, 
322 U. S. 729. [Italics by the court.] 

In the instant case the rightfully established bar¬ 
gaining relationship has not been given a “fair chance to 
succeed” (321 U. S. at p. 705), because of the unfair 
labor practices committed by respondents and because 
of their unjustified refusal to honor the certification 
of the Union from the moment it was issued by the 
Board. Therefore, so long as the Board’s findings 
are supported by substantial evidence, “an order of 
the character made by the Board, lawful when made, 
does not become moot * * * because changing 
circumstances indicate that the need for it may be 
less than when made.” N. L. R. B. v. Penn. Grey¬ 
hound Lines, 303 U. S. 261, 271. We respectfully 
submit that no evidence which may be adduced at 
this time can therefore affect the enforceability of the 
Board’s order, or reflect the free choice of the em¬ 
ployees, so long as respondents have not fully com¬ 
plied with that order and the unfair labor practices 
have not been fully expunged. 

CONCLUSION 

We respectfully submit that upon the record as a 
whole and upon established authority the Court 
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should not at this time grant a motion to remand the 
case to the Board to adduce additional evidence; that 
the Board’s findings of fact are supported by sub¬ 
stantial evidence and the Board’s order is valid and 
proper; and that a decree should issue enforcing the 
Board’s order in full. 
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